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"The publication of ttiis series marl<s an advance of great international significance for post-conflict 
societies — the arrival of a code drafted in admirably clear and uncomplicated language, supported by 
detailed commentaries, and designed explicitly for such societies. It is an outstanding piece of work. " 

— Professor Andrew Ashworth, University of Oxford 

"Model Codes for Post-Conflict Criminal Justice should help shorten the path to consolidated peace, 
functioning state institutions, stability, and the rule of law." 

— Ambassador Lal<lidar Braliimi, former Special Representative of tlie Secretary-General for 
Afghanistan, Haiti, and South Africa 

"Model Codes for Post-Conflict Criminal Justice reflects clearly the input of hundreds of experts and 
practitioners drawn from across the globe. The codes and their commentaries will be invaluable to 
local governments and peacekeeping missions involved in law reform, providing a clear legal framework 
that meets with international standards and is cognizant of the challenges that come with post-conflict 
environments. " 

— Prince Zeid Ra'ad al-Hussein, Jordan's Ambassador to the United States 

"The importance of this work for societies in transition from conflict and oppression to freedom and 
democracy cannot be overemphasized. It is a model of clarity, and the commentaries on each section 
are a valuable resource not only for practitioners but also for students." 

— Richard Goldstone, former Judge, Constitutional Court of South Africa 



Of unparalleled breadth, depth, and authority. Model Codes for Post-Conflict CriminalJustice is a crimi- 
nal law reform tool tailored to the needs of countries emerging from conflict. This second volume in the 
three-volume series lays out a comprehensive model code of criminal procedure that details the rules 
and procedures that govern the investigation and adjudication of a criminal case. 

f\/lodel Codes for Post-Conflict Criminal Justice reflects the contributions of some three hundred 
experts and is the culmination of a five-year project spearheaded by the United States Institute 
of Peace and the Irish Centre for Human Rights, in collaboration with the UN Office of the High 
Commissioner for Human Rights and the UN Office on Drugs and Crime. 

Vivienne O'Connor is an adviser to the Rule of Law Program at the United States Institute of Peace. 
Colette Rausch is deputy director of the United States Institute of Peace's Rule of Law Program. 

Their coeditors are Hans-Joerg Albrecht, director of the Max Planck Institute for Foreign and International 
Criminal Law in Freiburg, Germany, and Goran Klemencic, a senior lecturer in the Faculty of Criminal 
Justice and Security Studies at the University of Maribor, Slovenia. 
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The Model Code of Criminal Procedure provides a global response to a question of 
global concern: how to translate international human rights and criminal law stan- 
dards into everyday practices in post-conflict societies? Basedon the work of hundreds 
of experts from across the world, this model code is an important guide to the critical 
tasks of establishing or reestablishing democracy, fighting impunity, providing justice, 
and promoting a more peaceful future for all mankind. 
— Paul Hernandez Balmaceda, Poder Judicial, Costa Rica 

The Model Code of Criminal Procedure offers not only valuable guidance on conduct- 
ing legal reform within post-conflict societies but also insightful commentary on two 
issues of concern to every state : adapting national legal systems to meet the challenges 
presented by new crime patterns, and ensuring that domestic law meets the criteria 
laid down in international human rights law. Furthermore, because it draws on a vari- 
ety of legal cultures, the Model Code of Criminal Procedure presents a flexible, open- 
minded approach to tackling these common problems. 

— Hector Hernandez, Alberto Hurtado University, Santiago de Chile 

The Model Code of Criminal Procedure is a very important piece of work in the area of 
post-conflict justice. With its practical orientation and comprehensive coverage, it is in 
effect a user's guide to constructing justice systems in societies that are rising from the 
ashes of war and conflict. This volume should be read and reread not only by policy- 
makers and practitioners tasked with rebuilding post-conflict justice systems but also 
by students of criminal law, criminology, and criminal justice. 

— Ali Wardak, United Nations Development Programme (UNDP), Afghanistan 

The Model Code of Criminal Procedure represents a significant step forward in the 
struggle to establish the rule of law in post-conflict environments. This volume does 
far more than lay out a procedural system, constituting nothing less than a crystalliza- 
tion of the principles at work in a modern criminal justice system. Not merely an 
invaluable tool for post-conflict situations, the Model Code of Criminal Procedure is 
also a rich resource for every country looking to develop better standards in its protec- 
tion of human rights. 

— Gonzalo Medina Schulz, Guest Professor of Criminal Law, University of Chile 

The publication of volume I oi Model Codes for Post-Conflict Criminal justice m&x\^s an 
advance of great international significance for post-conflict societies — the arrival of a 
criminal code drafted in admirably clear and uncomplicated language, supported by 
detailed commentaries, and designed explicitly for such societies. This code, with its 



measured approach, will enable jurisdictions emerging from conflict to move quickly 
toward reestablishing the rule of law and a fair criminal justice system, without the 
need to start the reform process afresh. It is an outstanding piece of work. 

— Andrew AshworthjVinerian Professor of English Law, University of Oxford 

Countries in transition from conflict routinely face seemingly irreconcilable chal- 
lenges: extremely limited capacity of the criminal justice system, the need to establish 
law and order in the midst of rising crime, and the need to comport with international 
human rights standards — all of which have to be tackled while respecting local culture 
and traditions. These challenges have vexed local governments and those in peace- 
keeping missions alike. Model Codes for Post-Conflict Criminal Justice provides, for the 
first time, an invaluable guide to addressing these multiple demands — and should 
help shorten the path to consolidated peace, functioning state institutions, stability, 
and the rule of law. 

— Ambassador Lakhdar Brahimi, former Special Representative of the Secretary- 
General for Afghanistan, Haiti, and South Africa; and former Chairman, Panel 
on United Nations Peace Operations 

Many post-conflict states, including Liberia, find it necessary to reform their judicial 
systems so that their laws deal effectively with crimes, address gender and human 
rights issues, and conform to international norms and standards. I am, therefore, 
grateful for the opportunity to have participated in this admirable project, which, after 
years of arduous legal research and drafting, has culminated in the publication of 
Model Codes for Post-Conflict Criminal Justice. 

Model Codes for Post- Conflict Criminal Justice will be an immensely useful resource 
for reformers in Liberia and elsewhere as they engage in the development and reform 
of their criminal justice system. Its provisions, drawn from the laws of different states 
and drafted in plain English, may be used in drafting new criminal laws or amending 
existing provisions. The accompanying commentaries, as well as the references and 
other resources contained in this volume, provide invaluable background information 
and guidance. 

— Felicia V. Coleman, Counselor-at-Law, former Associate Justice of the Supreme 

Court of Liberia, and a Member of the Task Force for the Establishment of the 

Law Reform Commission of Liberia 

In post-conflict countries, the challenges involved in rebuilding the judicial system are 
great. A model penal code seems particularly necessary to ensure compatibility 
between national criminal laws and international norms and standards. More than 
merely reflecting cultural diversity, such an instrument would enable the harmoniza- 
tion of national and international norms around common values. 

— Mireille Delmas-Marty, Professor and Chair of Comparative Legal Studies and 
the Internationalization of Law, College de France 

The importance of this work for societies in transition from conflict and oppression to 
freedom and democracy cannot be overemphasized. It is a model of clarity, and the 
commentaries on each section are a valuable resource not only for practitioners 



concerned with societies in transition but also for students. I also recommend it to 
journalists who work in the field of law enforcement. 

— Richard Goldstone, former Judge, Constitutional Court of South Africa; and 

former Prosecutor, International Criminal Tribunals for the former Yugoslavia 

and for Rwanda 

Model Codes for Post- Conflict Criminal Justice is a valuable resource for criminal law 
reform in post-conflict states. Its contents reflect recent advances in international 
criminal law instruments and draw on the accumulated knowledge and experience of 
the international criminal law community. Moreover, Model Codes takes into account 
the particular challenges presented by post-conflict countries, making it both a tar- 
geted and a practical tool. 

— Ma Kechang, Professor of Law, Wuhan University, People's Republic of China 

This first volume in the Model Codes series displays not only a remarkable depth of 
thought but also a commendable breadth of perspective. In this time of sharp cultural 
clashes, publics in the Middle East and elsewhere may regard Model Codes skeptically, 
as yet another Western export intended to supplant Muslim traditions. To its credit, 
however, the Model Codes Project has gone beyond the borders of Western legal exper- 
tise and sought substantive contributions from legal experts in the Muslim world. 
Such teamwork between scholars and practitioners from both Western countries and 
Muslim-majority countries is all too rare, and I hope that publication oi Model Codes 
will help pave the way for an open, inclusive discussion on the dilemmas facing post- 
conflict societies, particularly those in the Middle East. And in Muslim-majority 
countries emerging from conflict, we now need to approach the lawyers working in the 
Islamic seminaries and further integrate them and the language of Islamic law into the 
dialogue. By doing so, we will help facilitate the process by which such states can tran- 
sition from violence to an enduring peace rooted in the rule of law. 

— Mohsen Rahami, Professor of Criminal Law and Criminal Policy, Faculty of 
Law and Political Science, University of Tehran 

Model Codes for Post-Conflict Criminal Justice provides excellent guidance for the 
implementation of new criminal laws in post-conflict states. The statutory offenses as 
well as the general rules for criminal liability and the proposed catalogue of penalties, 
including alternative sanctions and measures such as asset confiscation and victim 
compensation, reflect the state of the art in international standards and best 
practices. 

— Dmitry A. Shestakov, Professor, Doctor of Law, and President of St. Petersburg 
Criminology Club, Russia 

It is axiomatic that conflict destroys: it destroys people, their institutions, and the law 
in whole or in part. But conflict also breeds new companions who evolve, thrive, and 
finally outlive the hostilities: welcome to the world of the war-profiteer. Organized and 
wealthy, these individuals, and their illicit networks, often emerge from conflict with 
political and social power, which they use to accumulate enormous fortunes, siphon- 
ing off the money pouring into the country and basking in the absence of regulatory 



and enforcement mechanisms that could check their rampant corruption and 
criminaUty. 

Any attempt by the international community to rebuild a shattered society will lie 
in peril without the presence, early on, of institutions that promote and safeguard the 
rule of law. And central to the maintenance of the rule oflawis the existence of a crim- 
inal code. In societies emerging from conflict, the local authorities may well deem part 
or all of the old code unworkable, resulting in a need to refashion some provisions of 
the existing code or identify a stop-gap measure to adopt until a new code can be 
established. After all, even from the earliest days of recovery, police, prosecutors, 
judges, peacekeepers, and most importantly the citizenry need both the assurance that 
there is a law and clarity as to what that law is. 

Model Codes for Post-Conflict Criminal Justice provides a crucial resource to address 
this need. It reflects clearly the input of hundreds of experts and practitioners drawn 
from across the globe. The codes and their commentaries will be invaluable to local 
governments and peacekeeping missions involved in law reform, providing a clear 
legal framework that meets with international standards and is cognizant of the chal- 
lenges that come with post-conflict environments. 

— H.R.H. Prince Zeid Ra'ad Zeid al-Hussein, Ambassador of the Hashemite 
Kingdom of Jordan to the United States, former Permanent Representative of 
the Hashemite Kingdom of Jordan to the United Nations, and former President, 
Assembly of States Parties, International Criminal Court 
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Foreword 



Louise Arbour, United Nations High Commissioner for Human Rights 

Antonio Maria Costa, Executive Director of 
the United Nations Office on Drugs and Crime 

Conflicts do not end suddenly. Even when violence stops, peace often remains 
fragile and will not become durable unless there is justice and a readiness to 
address not only the aftermath of a conflict but also its root causes. Many con- 
flicts erupt because of perceptions of discrimination and injustice. Restoring the rule 
of law is, therefore, an important dimension of peacebuilding, one that requires sus- 
tained and patient engagement until the rule of law is strong. Where the rule of law 
is weak, public security is threatened and criminals feel empowered. Such a situa- 
tion undermines efforts to restore respect for human rights and build democracy and 
civil society, fuels crime and corruption, and risks triggering a return to conflict. 
Criminal justice that is based on human rights is thus indispensable for making and 
sustaining peace. 

The classic peacekeeping model brings to mind blue-helmeted soldiers working 
under the United Nations flag to restore order and maintain security. That kind of 
peacekeeping, while essential, will not by itself build durable peace. Long-term secu- 
rity depends first and foremost on the creation or restoration of the rule of law. The 
rule of law requires not just rule by law, but rule by laws that reflect fundamental prin- 
ciples of criminal responsibility and due process, including guarantees of transpar- 
ency and clarity of the criminal justice process, nonretroactivity, fair and independent 
adjudication, and proportional punishment. 

The United Nations Office on Drugs and Crime and the Office of the High Com- 
missioner for Human Rights have therefore welcomed the initiative launched by the 
United States Institute of Peace and the Irish Centre for Human Rights to strengthen 
criminal justice in post- conflict societies, and have supported the project in sev- 
eral ways, including facilitating a number of experts' meetings to review the draft 
Model Codes. 

Publication of Model Codes for Post-Conflict Criminal Justice, the product of five 
years of work involving hundreds of experts from across the world, is a significant con- 
tribution to the United Nations' efforts to strengthen peacebuilding. Based on United 
Nations standards, the Model Codes provide practical guidance on how to translate 
international human rights and criminal law standards into everyday practice. 

There is no single recipe for effective criminal justice. The Model Codes are not a 
one-size-fits-all solution. On the contrary, they have been devised to be adaptable to a 
variety of post-conflict societies and situations in ways that are flexible yet consistent 
with international norms and standards. The Model Codes are a resource that should 
be used by all those engaged in building peaceful societies based on the rule of law. ■ 
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Preface 



Neil Kritz, Director, Rule of Law Program, United States Institute of Peace 
William Schabas, Director, Irish Centre for Human Rights 

A ccording to the Oxford English Dictionary, a code is a systematic collection or 
/ % digest of laws, a body of laws so arranged as to avoid inconsistency and overlap- 
^ 1^ ping. The first extant code, the Code of Hammurabi, was composed nearly 
four millennia ago. Justinian created a code with which to rule the Roman Empire. 
Many countries still operate with the legacy of these early efforts at legal codification. 
Historically, codes were an instrument of law reform, often intended to make the law 
more accessible and coherent. Over time, it has become universally recognized that an 
effective framework of criminal law and procedure is essential to the development of a 
stable society. 

Although the codes presented in Model Codes for Post-Conflict Criminal Justice 
share many of the same objectives as other codifications, they also have some unique 
and original purposes. Essentially, they are designed as a tool for what is today often 
referred to as "post- conflict justice." It is only recently that this has become a priority 
of the international community. Interest in the subject seems to have begun during the 
late 1970s and early 1980s, when human rights bodies began to focus on the duties of 
the state in terms of criminal justice. Soon, reports were circulating within the United 
Nations about the rights of victims, the need for accountability, and the fight against 
impunity. International standards and treaties were adopted to elaborate the human 
rights protections that had to be reflected in the administration of criminal justice. 

In parallel, peacekeeping operations began to be increasingly robust, assuming 
responsibilities in a range of areas beyond the peacekeepers' traditional role of policing 
cease-fire lines. Human rights divisions began to figure in peace support operations, 
as did a growing agenda for various measures to promote peace, stability, and political 
and economic recovery. One important item on this agenda was ensuring some degree 
of accountability for the crimes of the past while promoting a sense of security and law 
and order in the present. Stabilization efforts had to maintain social order as conflict 
was winding down, deal with the general breakdown of authority, and confront the 
criminal vultures who routinely descend upon the disorganization of the post-conflict 
environment while still promoting values of tolerance, fairness, and transparency and 
adherence to international human rights standards so as to help nurture the begin- 
nings of democracy. 

The idea of creating model codes for post-conflict justice was much discussed at 
the end of the 1990s by rule-of-law practitioners working with United Nations peace 
operations in places such as Cambodia, East Timor, and Kosovo. In each of these envi- 
ronments, professional jurists found the criminal justice system in disarray and a need 
not only for infrastructural renewal but also for substantive law reform. The confusion 
as to what constituted the applicable law in these and other post- conflict settings and 
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how that law would be applied resulted in the loss of many crucial months in the stabi- 
lization effort. Public confidence in a peace process will be weak as long as that public 
faces rampant crime and an unfair justice system. Clearly, new tools were needed. 

The model code concept received official recognition in the Report of the Panel on 
United Nations Peace Operations, often called the "Brahimi Report" after its distin- 
guished chair, veteran diplomat Lakhdar Brahimi. The report saw model codes as an 
off-the-shelf legal system that could, if necessary, be applied as part of a peace support 
mission. Ambassador Brahimi's proposal did not sit well with everyone, however, 
apparently because of concern that model codes would be a creeping form of judicial 
imperialism. At the very least, the proponents of the model codes concept needed to 
refine its focus, emphasizing the flexibility of what was intended as a palette of options 
rather than a prescriptive, one-size-fits-all package. 

Inspired by the Brahimi Report recommendation, in 2001 the United States Insti- 
tute of Peace and the Irish Centre for Human Rights, in cooperation with the United 
Nations Office of the High Commissioner for Human Rights and the United Nations 
Office on Drugs and Crime, launched what soon became widely known as the "Model 
Codes Project." 

Initially, a small group of experts was convened to create a draft of the Model 
Codes. In recognition of the critical importance of widespread consultation and par- 
ticipation, the expert group soon mushroomed into a network of three hundred experts 
from all regions of the world, encompassing both academic and practitioner commu- 
nities. The experts included comparative and international law experts, judges, prose- 
cutors, defense counsel, police, human rights advocates, and military officers. The 
meetings were a stimulating venue for debates and exchanges about comparative crim- 
inal law, involving the differing perspectives of the prosecution, the police, the defense, 
and the judiciary. 

What began as a single code soon morphed into four separate but complementary 
instruments. Published in three volumes collectively known as Model Codes for Post- 
Conflict Criminal Justice, these instruments include a Model Criminal Code, a Model 
Code of Criminal Procedure, a Model Detention Act, and a Model Police Powers Act. 

The Model Codes reflect elements drawn from all of the major criminal justice 
systems in the world. They are strongly influenced by the comparative law discourse of 
the international criminal tribunals, as well as the practice of post-conflict justice in 
countries around the world. The vision of no single criminal justice system is allowed 
to predominate. Indeed, it was deemed essential that jurists from a variety of tradi- 
tions would, so to speak, recognize themselves in the finished product, finding famil- 
iar concepts and terminology — which means, of course, that there is also much that is 
unfamiliar for practically everyone. 

The Model Codes are a tool of assistance and not imposition. They expand the 
range of options available to drafters of post-conflict criminal laws. Of singular impor- 
tance, the Model Codes are especially useful because they are tailored to the exigencies 
of the challenging post-conflict environment. 

With apologies to Winston Churchill, this is not the end of the Model Codes Proj- 
ect, but rather the end of the beginning. Tools to be used in building post-conflict jus- 
tice, the Model Codes are very much a work in progress, to be refined and amended. 
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more or less like all other codes. They will grow with our experience in this important 
endeavor of promoting justice, democracy, and peace. 

We would like to express our appreciation to the editors, our partner organiza- 
tions, and all those who have contributed to Model Codes Project. ■ 
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Introduction 



This User's Guide introduces the Model Codes for Post-Conflict Criminal Justice, a 
three-volume series designed to assist those working in criminal law reform in 
post-conflict states. The series is the product of a five-year project spearheaded 
by the United States Institute of Peace and the Irish Centre for Human Rights, in coop- 
eration with the United Nations Office of the High Commissioner for Human Rights 
and the United Nations Office on Drugs and Crime. 

This volume, volume II, contains the second of the model codes — the Model Code 
of Criminal Procedure. Volume I contains the Model Criminal Code, while volume III 
contains the Model Detention Act and the Model Police Powers Act. 

This User's Guide is divided into four chapters. Chapter 1 outlines the need for 
criminal law reform in post- conflict states, the evolution of interest in the topic among 
the international community, and the drafting and consultation process used to create 
the model codes. Chapter 2 discusses the many potential uses of the model codes in 
post-conflict criminal law reform efforts. Chapter 3 provides a synopsis of the Model 
Code of Criminal Procedure. Chapter 4 sets out guiding principles for those involved 
in the process of criminal law reform. 



Chapter 1 
The Model Codes Project 

A Response to Post-Conflict Criminal Law Needs 



For national and international actors involved in post-conflict peacebuilding, the 
reestablishment of the rule of law is vital. Criminal justice systems are often 
shattered or severely debilitated in the aftermath of conflict. Prisons, police sta- 
tions, and courthouses may be destroyed. Lawyers and judges may have fled the coun- 
try. The police force may be nonexistent. In some cases, as United Nations peace 
operations have discovered to their dismay, the criminal justice system has ceased to 
function completely. 

Such an environment can be a breeding ground for serious criminality, with crim- 
inals and criminal gangs operating freely in a climate of impunity. While war crimes 
and crimes against humanity may come to a halt as a cease-fire or peace agreement 
takes effect, crimes such as rape, extortion, murder, and kidnapping often continue 
unabated. Ethnic tensions may reemerge in the post-conflict period and manifest 
themselves as revenge attacks, hate speech, and attacks on personal and cultural prop- 
erty. Sexual violence is also prevalent in post-conflict states. In addition, organized 
criminal groups are often involved in a wide variety of serious crimes, including traf- 
ficking in persons, drugs, and weapons; smuggling; and money laundering. 

Violent conflict and subsequent criminality in the post-conflict environment cre- 
ate a climate of fear, mistrust, and insecurity. Humans suffer both from direct expo- 
sure to violence and from extreme feelings of insecurity, and crave an environment in 
which others can be trusted again. Trust is a major ingredient of the social capital of a 
post-conflict society. It is vital to fostering public compliance with both social and 
legal norms, to ensuring that post-conflict states do not revert back to conflict, and to 
building peace. 

Reestablishing or reforming a fractured criminal justice system is also critical to 
the success of peacebuilding efforts, but it is typically a Herculean task demanding the 
commitment and expertise of many different national and international actors. It can 
involve a host of interrelated activities, from providing basic resources such as pens 
and paper and police uniforms to rebuilding courthouses and prisons, from recruiting 
and vetting new criminal justice personnel to restructuring the entire police force or 
court system. 

It is also critical to look beyond resources and infrastructure, staffing and restruc- 
turing, to the laws to be applied in the pursuit of justice. Even a system that is well 
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resourced, well staffed, and institutionally robust will fail to serve the needs of the 
community unless its laws are adequate. 

What constitutes an "adequate" legal framework? In practical terms, as discussed 
in the United Nations secretary-general's 2004 report The Rule of Law and Transitional 
Justice in Conflict and Post-Conflict Societies (UN doc. S/2004/616, paragraphs 6 and 
7), all domestic laws must be "consistent with international human rights norms and 
standards"; be "legally certain" (i.e., clearly defined, accessible, foreseeable, and nei- 
ther contradictory nor overlapping); and comply with the principle of justice (i.e., pro- 
tect and vindicate rights, punish wrongs, and protect the rights of the accused while 
taking into account the interests of victims and the well-being of society at large). 

Unfortunately, criminal laws in post-conflict societies rarely meet these criteria. 
"Legislative frameworks" in post-conflict states, comments The Rule of Law and Tran- 
sitional Justice, "often show the accumulated signs of neglect and political distortion, 
contain discriminatory elements and rarely reflect the requirements of international 
human rights and criminal law standards." For instance, legal certainty was con- 
spicuously absent from Afghanistan after the fall of the Taliban, with the country sub- 
ject to some twenty-four hundred overlapping and often contradictory bodies of law 
that had been allowed to accumulate over the preceding four decades and changing 
administrations. 

Furthermore, criminal justice legislation in post-conflict states is often outdated. 
To take just a few examples: In post-conflict Angola, the penal code dated to 1886. In 
Liberia, human trafficking was widespread but not adequately addressed in the penal 
code, which had not been amended since the 1970s. In Kosovo, human trafficking, 
terrorism, organized crime, and the possession and use of illegal firearms were all 
prevalent but were poorly covered in the applicable criminal law. To make matters 
worse, while many post-conflict states are plagued with complex crimes such as traf- 
ficking and money laundering, those states' legal frameworks typically do not contain 
provisions for covert surveillance, witness protection, or other measures that are vital 
to the investigation and prosecution of such crimes. 

Previous Post-Conflict Criminal 
Law Reform Efforts 

The pronounced inadequacies of some post-conflict criminal laws have inspired sev- 
eral efforts to reform existing laws. In Cambodia, for instance, the dysfunctional 
criminal justice system bequeathed by the Khmer Rouge prompted significant legal 
reform both during the mandate (1992-93) of the United Nations Transitional Author- 
ity in Cambodia (UNTAC) and subsequently. Among other areas targeted by this leg- 
islation were criminal law and procedure, police powers, the prisons system, and the 
court system. 

In Kosovo, the United Nations Mission (UNMIK) established in 1999 passed 
numerous regulations to fill gaps in the existing criminal law. Some regulations have 
been designed to ensure that the law complies with international human rights norms 
and standards; others have added new offenses, such as human trafficking; still others 
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have sought to give police and prosecutors the tools they need to investigate and pros- 
ecute serious crimes. 

The United Nations Transitional Administration in East Timor (UNTAET), whose 
mandate ran from October 1999 to May 2002, deemed the Indonesian criminal proce- 
dure code to be overly complicated and unsuitable for application in post-conflict East 
Timor, and so promulgated new regulations on criminal procedure and the courts. It 
also promulgated regulations on firearms and election-related criminal offenses. 

Such attempts to reform the criminal law have not met with universal praise, how- 
ever, underlining the complexity of the task and the heavy demands it places on time, 
resources, and expertise. In Cambodia, for instance, the UNTAC code, the first piece 
of law reform introduced during the country's transition, has been widely criticized 
for lacking clarity, contradicting other laws, and being inconsistent with basic human 
rights provisions. 

In Kosovo, during UNMIK's first years, the special representative of the United 
Nations secretary-general issued executive orders for detention of individuals, even 
after the courts — including in some cases courts composed entirely of international 
judges — had ordered individuals released for lack of evidence, and even when the 
releases had been proposed by international prosecutors. Criticism of the executive 
orders came from many directions, including from the Organization for Security and 
Cooperation in Europe, international human rights organizations, and the UNMIK 
ombudsman, who argued that the orders for detention violated the principle of judi- 
cial independence and failed to provide for judicial review. 

In East Timor, individuals in the justice system noted several fundamental gaps in 
UNTAET regulations that served as the transitional criminal procedure code until 
2006. The regulations did not include issues such as the requisite burden of proof and 
standards relating to the competency of witnesses. Criminal justice actors effectively 
had to make up their own rules and fill the gaps in the applicable legislation, which 
enhanced the legal uncertainty in East Timor. 



Criminal Law Reform in the 
International Spotlight 



The cases of Cambodia, Kosovo, and East Timor focused international attention on 
the importance of the rule of law in post-conflict states and, in particular, on the 
importance of criminal law reform. Many actors involved in the law reform process in 
these three places spotlighted the deficiencies in both the substance of some of the laws 
that were drafted and the process by which they were drafted. In the late 1990s and 
early 2000, the subject of criminal law reform was widely debated, with practitioners 
and policymakers looking to learn lessons from past mistakes and move forward con- 
fidently and effectively. 

Recognizing the need to reconfigure the international community's approach to 
post-conflict peacebuilding in peace operations, including criminal law reform, in 
2000 the United Nations issued the Report of the Panel on United Nations Peace Opera- 
tions, otherwise known as the Brahimi Report. One segment of the report focused pri- 
marily on reform efforts in Kosovo and East Timor, where the United Nations had 
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executive authority to pass new laws. In light of the United Nations' immense difficul- 
ties in designating and speedily reforming the applicable laws in both territories, the 
report recommended the drafting of an interim criminal code to be used in future 
executive missions where confusion surrounded the applicable law. International per- 
sonnel, such as United Nations Civilian Police and international judges and prosecu- 
tors, could familiarize themselves with the interim code before being deployed and 
could quickly apply its provisions pending reforms of the domestic legal framework. 

The Brahimi Report elicited mixed reactions. While there was support from some 
quarters, many disagreed with the imposition of an interim code in a post- conflict 
state, even where the United Nations had lawmaking powers and where many interna- 
tional actors were working within the post-conflict criminal justice system. Others felt 
that the recommendation to create an interim code was not relevant, given that another 
executive mission was unlikely to be mandated in the near future. 

In the years that followed the Brahimi Report, although no new executive mission 
was anticipated, post-conflict criminal law reform remained high on the international 
rule-of-law agenda. The discussion of the creation of an interim code morphed into a 
debate on the use of Model Codes as a law reform tool. This idea, which had been 
broached even before the Brahimi Report appeared, earned the support of the authors 
oi the Rule of Law and Transitional Justice, who urged the international community "to 
eschew one-size-fits-all formulas and the importation of foreign models" and sup- 
ported the creation of Model Codes as tools to inform a locally led reform process. 

The Evolution of the Model Codes Project 

Within a year of publication of the Brahimi Report, the United States Institute of Peace 
and the Irish Centre for Human Rights launched the Model Codes for Post- Conflict 
Justice Project (hereafter, the Model Codes Project) to explore the issues the report had 
raised. The United Nations Office of the High Commissioner for Human Rights and 
the United Nations Office on Drugs and Crime subsequently joined the project, lend- 
ing their technical expertise in the development of criminal law provisions designed 
for post-conflict situations. 

The original purpose of the Model Codes Project was to draft a set of interim 
criminal codes that could be used either in the manner suggested in the Brahimi 
Report or as a resource in the process of post- conflict law reform generally. In the early 
days of the project, the main focus was on the former use; over time, however, the 
project began to concentrate on creating model laws to act as tools in domestic crimi- 
nal law reform. 

Over the next five years, the project brought together some three hundred experts 
from around the world to develop a set of codes. There were three phases in the process 
of drafting and consultation. The first phase commenced in late 2001, when a core 
team of experts — practitioners, lawyers, police officials, military personnel, and aca- 
demics from different regions and different legal backgrounds — convened to exchange 
ideas and write early drafts of the codes. Eighteen months later, the group had com- 
pleted their drafts of the four Model Codes: a criminal code, a code of criminal proce- 
dure, a detention act, and a police powers act. 
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The second phase was a broad consultative process during which the draft codes 
were vetted by a diverse group of experts from around the world. These experts hailed 
from the academic and the practitioner communities and included scholars of crimi- 
nal law, comparative criminal law, international law, international human rights laws, 
and police law; international and national judges; prosecutors; defense lawyers; police 
officials; prison officials; human rights advocates; and military lawyers. 

The second phase involved individual consultations with experts and fieldwork 
consultations in places ranging from East Timor to Kosovo, Liberia, Nepal, and south- 
ern Sudan. In addition, consultations were held and presentations were made at vari- 
ous forums in Geneva, New York, Ireland, Vienna, Beijing, Washington D.C., Madrid, 
Canada, Berlin, and Sweden. Furthermore, a series of regional meetings were held to 
assess the potential utility of the codes in a regional context and test their compatibil- 
ity with a variety of different legal systems. An Africa roundtable was held in Abuja, 
Nigeria, and a follow-on meeting was conducted in London. Asia roundtable meetings 
were held in Bangkok, Thailand, and Melbourne, Australia. A meeting of Islamic legal 
experts was convened in Siracusa, Italy. These meetings allowed a very broad range of 
opinions to be canvassed. (For a full list of individuals and organizations who contrib- 
uted to the Model Codes Project, see the section "Contributors" near the beginning of 
this volume.) 

In the third phase, a core group of experts collated and considered all the com- 
ments and suggestions made on the substantive provisions of the Model Codes. Some 
recommendations received during the consultation process required substantial 
changes to the text or the drafting of entirely new provisions. The group also expanded 
the commentaries based on suggestions received. Thereafter, a final round of expert 
review was conducted. 

The value of the Model Codes as law reform tools derives in large part from the 
breadth and intensity of the consultation and review process conducted throughout 
the codes' development. The codes were developed through a rigorous, academically 
grounded process of research and drafting coupled with a vibrant and open discourse 
among a broad and diverse community of experts. Considerable comparative analy- 
sis, research, and debate went into the drafting of both the provisions and the 
commentaries. 

The result of this process of collaborative drafting, extensive consultation, and 
thorough review was a set of four integrated Model Codes: the Model Criminal Code, 
the Model Code of Criminal Procedure, the Model Detention Act, and the Model 
Police Powers Act. None of these codes is the product of any one legal system or legal 
culture; to the contrary, each represents a blending of different legal elements, some 
drawn from international conventions or best-practice principles, others drafted spe- 
cifically for this project. 
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Publication of Model Codes for 
Post-Conflict Criminal Justice 

The completed drafts were readied for publication by the United States Institute of 
Peace Press. It was decided to publish the four codes in three volumes, collectively 
known as Model Codes for Post-Conflict Criminal Justice. 

Volume I (published in spring 2007) contains the Model Criminal Code (MCC). 
The MCC is a criminal code, or penal code, that focuses on substantive criminal law. 
Substantive criminal law regulates what conduct is deemed to be criminal, general 
principles of criminal law, the conditions under which a person may be held crimi- 
nally responsible, and the relevant penalties that apply to a person convicted of a crim- 
inal offense. A synopsis of the substantive content of the MCC is presented in chapter 
3 of this User's Guide. 

Volume II contains the Model Code of Criminal Procedure, which focuses on pro- 
cedural criminal law, a body of rules and procedures that govern how a criminal case 
will be investigated and adjudicated. 

Volume III features both the Model Detention Act and the Model Police Powers 
Act. The Model Detention Act governs the laws and procedures to be applied by the 
criminal justice system to persons detained prior to and during a criminal trial, and 
also those who are convicted of a criminal offense. The Model Police Powers Act sets 
out relevant powers and duties of the police in the sphere of criminal investigations, in 
addition to relevant procedures to be followed in investigating criminal offenses. 
Moreover, the Model Police Powers Act contains additional police powers and duties 
and the relevant procedures to be followed by police in the maintenance of public 
order. 
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Chapter 2 

Potential Uses of the Model 

Codes in a Criminal Law 

Reform Process 



A Tool Tailored to the Specific 
Needs of Post-Conflict States 

A common practice in the process of post- conflict criminal law reform is to look for 
inspiration in bodies of laws from different states. This approach can significantly 
expedite the process of law reform and circumvent the need to draft new legal provi- 
sions from scratch. That said, a blind transplant of a legal provision from one state to 
another — without an assessment of whether the foreign legal provision is workable in 
another context and without consideration of whether the provision fits with the 
receiving state's culture and legal system — is unwise. But where it is considered appro- 
priate and useful, the laws of other states maybe used as the basis ofnew criminal pro- 
visions either by modifying them to fit the local context or by including them wholesale 
in newly drafted laws. Where an external legal provision is considered inappropriate 
for inclusion, it might still be useful as a source of inspiration or as a starting point in 
the drafting of entirely new legal provisions. 

A yet more useful tool, however, is a source of law tailored specifically to the par- 
ticular context of post-conflict criminal law reform. The four codes contained in Model 
Codes for Post-Conflict Criminal Justice are designed to be just such a tool. The term 
model is not meant to imply that a model law is the best or the only option in 
the criminal law reform process, or indeed that it should be used in whole. Instead, the 
term model is used in the sense of providing a sample law or a useful example. The 
Model Codes can be used along with any number of other sources in drafting new 
provisions of criminal law in post-conflict states. 

The Model Codes as a potential tool of law reform are not meant to be imposed 
upon a post-conflict state; they are a tool of assistance and not a tool of imposition. 
Furthermore, if law reformers do opt to use the Model Codes, they can use them in any 
number of ways, from a means of sparking debate on one aspect of criminal law reform 
to the basis for drafting a new provision in a criminal law code. 
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Throughout the development oiModel Codes for Post-Conflict Criminal Justice, the 
drafters asked themselves how the Model Codes could best assist actors working in 
post-conflict situations. For example, when they chose the sorts of criminal offenses to 
include in the Special Part of the MCC, the drafters focused not on the full range 
of criminal offenses found in many countries' criminal codes but instead on serious 
crimes, including those criminal offenses that occur most commonly in a post-conflict 
state and those that are often absent from existing criminal laws. Consultations and 
in-depth research resulted in the creation of a catalog of criminal offenses that reflects 
the specific needs of actors involved in post-conflict criminal law reform. 

Filling the gaps in post-conflict criminal laws requires providing not only broad 
principles of law and specific legal provisions but also sufficient guidance on how to 
apply these principles and provisions. A common complaint about the criminal law 
framework in many post-conflict states, and indeed about newly drafted criminal 
legislation in post-conflict states, relates to the dearth of such guidance. Such short- 
comings lead to confusion in the application of the law and sometimes result in the 
application of different standards by different actors, each interpreting the provisions 
in a different way. The need for specific guidance in criminal legislation is especially 
accentuated in post-conflict states, where criminal justice actors may have fled and 
criminal justice is often doled out by inexperienced or newly retrained police officers, 
judges, lawyers, and prison officials. 

These oft-heard concerns about the need for clarity and guidance led to a specific 
style of drafting the Model Codes. First, the codes are drafted in a "plain-English style" 
that seeks to convey information in as simple and accessible a manner as possible. 
Obscure legal terms are replaced by more straightforward language without sacrificing 
the integrity of the text. Not only does this approach make laws more understandable 
to those applying them, but it also makes the laws more accessible to those to whom 
they are applied. 

Second, the Model Codes are more detailed and prescriptive than most criminal 
laws. Often, criminal laws and procedures are supplemented by a "statutory instru- 
ment," "ancillary legislation," "implementing regulations," or "standard operating 
procedures" that fill the gaps in the more general text. To provide maximum guidance 
to criminal justice actors and to help close potential gaps that could lead to confusion 
or misapplication, the Model Codes contain both legal provisions and commentaries 
that contain guidance on the practical implementation of those provisions. The com- 
mentary to each provision elaborates on the purpose and content of the provision and 
explains how it should be applied. 

These commentaries assist the reader in a number of other ways, too. For example, 
they explain wording choices. They also highlight other reforms or initiatives that may 
be necessary if a particular provision is introduced into law. These may include insti- 
tutional reforms, other criminal law reforms, or reforms of bodies of law outside crim- 
inal law. They also provide comparative lessons drawn from other post-conflict cases. 

In tailoring the Model Codes for use in post-conflict situations, the drafters were 
attentive to the fact that the existing criminal law framework in a post-conflict state 
does not always comply with international human rights norms and standards. In the 
aftermath of conflict, law reform efforts often focus on replacing old laws with laws 
that comply with human rights norms and standards. Many experts have cited the 
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difficulty of translating abstract norms of international human rights law into con- 
crete provisions of criminal law. To assist in this translation, the Model Codes have 
been drafted so as to transform international standards into concrete provisions of law 
that are compliant with these standards while still taking into account the exigencies 
of a post-conflict state, such as a lack of resources. 

The Model Codes were also drafted to take into account potential cross-cultural 
application in a variety of settings around the world. As discussed above, a series of 
regional meetings tested the thesis that the Model Codes could potentially be used 
universally as a law reform tool. The experts who took part in the meetings supported 
this thesis, while of course acknowledging that criminal laws should fit the environ- 
ment in which they are applied. The substantive provisions of the Model Codes were 
inspired by a variety of international legal systems and legislation. The Model Codes 
do not follow one particular legal tradition but instead blend legal systems to create a 
hybrid body of laws — an increasingly common occurrence in many criminal law 
reform processes. 

A Flexible Tool: Six Scenarios 
for the Use of the Model Codes 

The practical uses of the Model Codes in post-conflict law reform are many and var- 
ied. The codes can be helpful to actors engaged in small-scale and ad hoc reforms of 
discrete sections of the existing criminal law, as well as to actors working on large-scale 
restructuring of an entire domestic criminal law framework. 

In the rest of this chapter, we highlight six scenarios in which the Model Codes 
could prove a valuable resource: 

• A post-conflict state is revising its existing criminal law framework (potentially 
including its criminal code, criminal procedure code, prisons legislation, and 
police legislation) to define new criminal offenses and include new tools with 
which to investigate those crimes and to update its existing criminal laws to 
replace provisions that do not comply with international human rights norms 
and standards. 

• A post- conflict state is conducting long-term reforms of its entire criminal law 
framework (including its criminal code, criminal procedure code, prisons leg- 
islation, and police legislation) with a view to overhauling and modernizing it 
and wants to ensure that that legislation complies with international human 
rights norms and standards. 

• Because of deficiencies in a certain segment of its criminal laws, a post-conflict 
state is drafting a transitional law (for example, a transitional code of criminal 
procedure) pending more long-term and substantial reforms. 

• A post-conflict state has decided to update its criminal laws to adequately pro- 
tect the rights of women and children, who have been deemed to be vulnerable 
groups in their society. The existing laws do not adequately address trafficking 
in persons and sexual offenses, which are being widely perpetrated. 
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A post-conflict state that has decided to ratify the Rome Statute of the Interna- 
tional Criminal Court is amending its existing legislation and procedures to 
comply with the various obligations arising from the statute (the introduction 
of the criminal offenses of genocide, crimes against humanity, and war crimes, 
for instance). 

A post-conflict state wishes to establish a new special chamber, tribunal, or 
court to deal with a specific crime problem (for instance, economic crimes, 
drug crimes, or organized crime) and needs to draft enabling legislation and 
the substantive and procedural provisions of law that the tribunal will apply. 



Updating Existing Criminal Laws to Include New Criminal 
Offenses and Investigative Tools 

With its justice system shattered after years of conflict, State A is experiencing unprec- 
edented crime problems. Organized crime is rampant. Criminal gangs are involved in 
everything from money laundering to the trafficking of women from neighboring 
states to the smuggling of weapons, cars, and drugs over the state's porous borders. 
The police are well aware of these activities but are unable to effectively combat them 
because organized crime, money laundering, and trafficking are not offenses set out in 
the existing penal code, or because existing provisions are inadequate. Even if domes- 
tic law contained adequate criminal offenses to cover the conduct of organized crimi- 
nal gangs, the police and the prosecutorial service would have difficulties investigating 
these offenses. For example, prosecuting a member of an organized criminal gang 
involves heavy reliance on witness testimony, but witnesses in trafficking or organized 
crime cases are often afraid to testify, fearing retribution from criminal gangs. The 
laws of State A do not have a mechanism for petitioning the courts for protective mea- 
sures for witnesses. It is also difficult to gather evidence without sufficient means of 
surveillance — a common tool in investigating organized criminal activities — which is 
also not provided for in the law. 

The scenario outlined above is commonplace in many post-conflict states. The 
Model Codes help in a number of respects. First, State A needs to enact new laws that 
make organized crime, trafficking in persons, money laundering, and smuggling 
criminal offenses; all these offenses are defined in the MCC. The commentaries to 
the provisions on these offenses contain discussions on other amendments to the law 
or other institutional arrangements required to effectively combat these crimes. For 
example, in the case of money laundering, it is essential to make amendments to other 
bodies of law, such as domestic banking law. Furthermore, the commentaries discuss 
other practical issues of implementation, such as the setting up of special task forces or 
special police units to tackle specific serious crimes. The commentaries further high- 
light the resource implications inherent in enacting such provisions. 

State A also needs to modify its criminal procedure law to provide police with ade- 
quate investigative powers and tools and to provide adequate witness protection and 
confidentiality. Such measures hold the potential for impinging on the rights of a sus- 
pect or an accused, however, and require a delicate balancing act between these two 
imperatives. Many experts from dozens of countries were consulted to ensure that the 
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Model Codes strike this balance and provide sufficient guidance to criminal justice 
actors who may apply these provisions of the MCC. 

Amending Laws to Comply with International Human Rights 
Norms and Standards 

State B is emerging from a long conflict. Its laws date back to the nineteenth century, 
preceding the promulgation of international and regional human rights treaties and 
standards. The transitional legislative assembly wishes to amend its penal code, crimi- 
nal procedure code, police laws, and prisons laws to comply with human rights 
standards. 

The Model Codes can potentially save the drafters of new laws in State B from hav- 
ing to start from scratch in this process — a process that is both lengthy and research 
intensive. Drafting the Model Codes involved extensive research to ascertain applica- 
ble international human rights norms and standards in the sphere of criminal justice 
and to translate these standards into concrete provisions of law. In addition, accompa- 
nying commentaries discuss relevant human rights norms and standards in greater 
detail. 

Suppose State B wishes to incorporate provisions on the right to challenge the law- 
fulness of detention (as enshrined in major international and regional human rights 
treaties). It must implement legal provisions to make the realization of this right prac- 
tical and effective. In this scenario, it is not enough to include a broad and general 
principle on this right; a concrete mechanism must be created. In most states, this 
right is realized through the mechanism of habeas corpus or amparo, whereby a per- 
son challenges the legality of an arrest or detention. The Model Code of Criminal Pro- 
cedure contains a number of provisions establishing a habeas corpus procedure to 
enable a person to challenge the lawfulness of his or her detention. These provisions 
may prove useful to those involved in reform of State B's laws. 

Creating New Transitional Laws 

Laws in State C are sparse. Rather than addressing the needs of the local population 
and the protection of their rights, the few laws that exist are geared solely toward the 
criminalization of behavior that was deemed subversive and threatening to the power 
of the former ruling regime. Prior to the conflict, the military acted as the police force, 
without reference to any laws. In the aftermath of the conflict, the authorities plan to 
reform and resize the military and develop a newly trained civilian police force. The 
authorities face a huge problem: the laws that exist are completely inappropriate for 
continued application. These laws provide no guidance on what standards and proce- 
dures should be followed in the investigation of offenses and the maintenance of pub- 
lic order. The laws contain a few provisions on criminal offenses but do not cover all 
the criminal conduct currently being perpetrated in State C. The legislative authority 
has decided to convene a judicial reform commission to enact a provisional criminal 
code, procedure code, laws on police, and laws on prisons. 

The criminal legislation of State D is so closely associated with the prior dictatorial 
regime that it is politically and popularly discredited. Under public pressure, the legis- 
lative assembly in State D has decided to create a provisional penal code and criminal 
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procedure code that will apply until the state possesses the resources to completely 
overhaul the criminal justice system. The decision is made to create a rudimentary yet 
viable system of justice that protects the rights of accused persons while dealing with 
current crime problems. New offenses such as trafficking and smuggling will need to 
be added to the catalog of offenses contained in the new provisional penal code. More- 
over, there is pressure in State D to get the provisional codes drafted and promulgated 
quickly. 

Creating a body of law from scratch is a huge task: definitions of offenses need to 
be included, general principles of criminal law need to be drafted, and jurisdictional 
issues need to be addressed, as do issues related to penalties. Detailed procedures on 
basic investigative functions such as arrest, search of persons, and search of property 
need to be introduced. Provisions on detention of persons, both before trial and after 
conviction, need to be addressed, and relevant international standards must be incor- 
porated into legislation. Public order powers may also need particular attention — for 
example. What procedures should the police follow in the use of force? When can 
police set up a roadblock? How should officers police public gatherings? Even if only 
rudimentary procedures and laws are introduced, there are still huge issues to be 
addressed. 

Given that the Model Codes address all aspects of the justice system — criminal law 
and procedure, police and public order powers, and prisons standards — they may be a 
useful tool from which to borrow extensively in drafting provisional laws. 

Amending Laws to Adequately Protect Vulnerable Groups 

State E is currently experiencing an unprecedented rise in crimes committed against 
children. The criminal justice system has been greatly weakened by conflict. A legal 
vacuum, in which criminal elements operate freely, has emerged. Many criminal ele- 
ments have targeted orphaned children for exploitation. Some of these children have 
been trafficked out of State E and sold into slavery in other states. Inside State E, many 
children are being forced into prostitution and used in a child pornography ring. The 
laws of State E do not contain any offense of child pornography. Nor do they contain 
the criminal offenses of trafficking in persons or sale of children. State E has laws on 
prostitution, but they criminalize the person being prostituted rather than the person 
forcing someone to engage in prostitution. The transitional government in State E is 
determined to tackle these crime problems. 

In addition to removing the domestic provision of law that penalizes children for 
being prostitutes, State E needs to significantly augment its penal law to include activi- 
ties such as child pornography, trafficking in children, sale of children, and child pros- 
titution. The MCC contains a chapter on offenses against children that draws upon 
definitions of offenses contained in pertinent UN conventions. 

The law of State F, a state just emerging from conflict, has never adequately 
addressed criminal offenses against women. Rape was widespread during the conflict 
and is still widely perpetrated. Sexual slavery is also common. Levels of domestic vio- 
lence have risen dramatically since the cessation of the conflict. In consultation with 
local women's groups, the transitional government is seeking to implement a more 
expansive definition of crimes against women. 
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Many post-conflict states are deficient in their laws on offenses against women. 
Often, laws are outdated; definitions have never been introduced or have not been 
updated to keep pace with modern criminal law standards. Crimes against women, 
particularly crimes of sexual violence, are a common feature of conflict and often do 
not stop once a conflict stops. In fact, some post-conflict states have registered an 
increase in crimes against women in the aftermath of conflict. Many post-conflict 
states have moved to reform their laws to criminalize acts of violence against women. 

The Model Codes may be useful in this sort of law reform process. First, they pro- 
vide definitions of the criminal offenses of rape, sexual slavery, and domestic violence. 
In addition, the Model Code of Criminal Procedure contains specific evidentiary rules 
that protect the victims of sexual violence, in addition to other protection measures 
for victims testifying at trial. The commentaries to the codes are a key tool in that they 
provide broader policy recommendations on dealing with criminal offenses such as 
domestic violence and point to other initiatives, legal and otherwise (such as protec- 
tion orders), that need to be brought into effect to adequately address the problem. 

Amending Laws to Comply with the Rome Statute 
of the International Criminal Court 

In State G, massive violations of international humanitarian law and international 
criminal law occurred during the course of a long-running conflict. Both crimes 
against humanity and war crimes were perpetrated on a large scale. State G is a party 
to the Rome Statute of the International Criminal Court and, after consultation with 
its civil society, has decided to prosecute these offenses through its domestic criminal 
justice system. State G's penal code, however, contains no provisions on crimes against 
humanity or war crimes. State G knows that, in accordance with Article 17(2) of the 
Rome Statute, it must ensure that the relevant substantive and procedural laws under 
which these crimes will be prosecuted comport with "general principles of due process 
recognized by international law." 

The Model Codes maybe a source of inspiration for State G. The integration of the 
substantive offenses of crimes against humanity and war crimes is not a huge task. The 
Rome Statute, combined with the document entitled Elements of Crimes that accom- 
panies the statute, will be sufficient to provide provisions that the state's legislative 
authority can enact. But cleaning up State G's laws to comply with the "general princi- 
ples of due process recognized by international law" will be more complicated. The 
Rome Statute of the International Criminal Court does not set out sufficiently clear 
guidelines on what is meant by this clause, although it has been interpreted to mean 
both binding and nonbinding international and regional instruments relating to inter- 
national human rights standards. 

In addition, other requirements of the Rome Statute need to be included in domes- 
tic legislation (for example, "command responsibility" as a ground of criminal liabil- 
ity). The Model Codes fully comply with the obligations on states parties to the Rome 
Statute. The relevant legal provisions have been included in the codes. The accompa- 
nying commentaries offer explanatory notes on the provisions and Rome Statute 
requirements. 
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Creating a Special Tribunal to Address 
Specific Crime Problems 

State H has experienced significant organized crime problems, including human and 
drug trafficking. Instead of prosecuting the crimes through its ordinary criminal jus- 
tice system, it has decided to set up a special tribunal to prosecute these crimes. It has 
decided to draft a new set of laws that will apply solely to the special tribunal. 

In creating the laws and procedures that will apply to the special tribunal, and to 
persons detained or imprisoned by the tribunal, State H may look to the Model Codes 
to ensure that the laws of the special tribunal comply with international human rights 
norms and standards. The MCC may prove a useful source for the drafting of a statute 
of the special tribunal, which would need to include provisions on issues such as juris- 
diction, statutes of limitation, ne his in idem (double jeopardy), criminal participation, 
grounds of criminal liability, defenses, and penalties. The Model Detention Act may 
provide a useful framework for developing a law relating to persons detained and 
imprisoned by the special tribunal. 



The scenarios presented above illustrate some of the ways in which the Model 
Codes can be used as a tool for post-conflict criminal law reform. There are, of course, 
many other ways in which the codes could be useful to a state, whether it wishes to 
replace or add one provision of law or to overhaul its complete criminal law frame- 
work. Many of the examples sketched above are not mutually exclusive; a state usually 
has more than one purpose in reforming its criminal laws. For example, a state may 
wish both to combat serious crimes problems and to ensure that its laws comply with 
international human rights standards and protect the rights of vulnerable groups. 

While the Model Codes have been drafted specifically for use in a post-conflict 
environment, they may be equally usefully employed in the context of a developing 
state or state in transition that is reforming its criminal law framework. Indeed, the 
potential use of the Model Codes in these contexts was frequently suggested by the 
experts who reviewed the codes, particularly those from developing or transitional 
states who saw how the codes could be employed in criminal law reform efforts in their 
home states. 
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Chapter 3 

A Synopsis of the 

Model Code of 

Criminal Procedure 



The Model Code of Criminal Procedure (MCCP) provides model provisions that 
may prove useful to those updating or revising the domestic criminal proce- 
dure law in a post-conflict state. The provisions of the MCCP address all aspects 
of criminal procedure from investigation through to arrest, trial, and appeal of a crim- 
inal case, and include provisions on the investigation and prosecution of crimes with 
a transnational element. 

One of the most frequently asked questions during the process of expert consulta- 
tion on the Model Codes was whether the MCCP is a common law code or a civil law 
code. The MCCP — like the other codes in this series — is in fact neither one nor the 
other but a hybrid of systems. The MCCP blends different elements of domestic crimi- 
nal procedure law from around the world with international norms and standards rel- 
evant to criminal procedure. The drafters drew on international human rights law for 
baseline fair trial and due process standards, and on international criminal law (in 
particular, treaties and conventions targeting transnational crimes such as organized 
crime, drugs offenses, and trafficking in persons) for standards and practices national 
authorities can employ in combating serious crimes. The drafters' ultimate aim was to 
balance respect for the fair trial and due process rights of suspects and accused persons 
with the need to address serious crimes problems plaguing post-conflict states. 

The MCCP grew significantly in size over the course of the Model Codes Project, 
largely in response to requests from experts that the code provide comprehensive pro- 
visions on all aspects of criminal procedure law, ranging from search and seizure to 
the investigation of complex cybercrimes, witness protection measures, and victim 
protection. Many experts also recommended that the MCCP provide more detail in 
its provisions than that normally provided in a criminal procedure code. In some 
instances, this suggestion was sparked by concerns that a post-conflict criminal justice 
system may include personnel unfamiliar with international norms and standards 
who would appreciate additional legislative guidance in the execution of criminal pro- 
cedure measures. Other experts were concerned that standard operating procedures 
or implementing regulations that are usually drafted to accompany a domestic crimi- 
nal procedure code may be absent in a post-conflict state and that it would thus be 



20 • User's Guide 



useful if the MCCP combined criminal procedure provisions and standard operating 
procedures. 

The Model Code of Criminal Procedure 

Chapter 1: General Provisions 

Chapter 1 contains a preliminary list of definitions that are applicable throughout the 
MCCP. It also sets out the purposes and scope of the MCCP. 

Chapter 2: Courts, Court Administration, and Provisions 
Relating to Court Proceedings 

Because the MCCP was drafted outside of the context of a domestic criminal justice 
system, it was necessary to develop a skeletal criminal justice system to apply its provi- 
sions. Chapter 2 elaborates a criminal justice system consisting of trial courts and one 
appeals court, with a president, vice president, registries, and court staff. It provides 
details on the structure of trial courts and the appeals court and principles of judicial 
independence and judicial impartiality relevant to judges in this fictitious justice sys- 
tem. In addition, Chapter 2 sets out various administrative matters such as filing sub- 
missions before the court, the service of documents, serving summonses, maintaining 
court records, changes in the location of court proceedings, and control of court pro- 
ceedings (contempt of court and other sanctions). 

Chapter 3: Other Actors in Criminal Proceedings 

Chapter 2 sets out a skeletal court system. Chapter 3, as a complement, expands upon 
the role of other actors in the broader criminal justice system. Chapter 3 starts out by 
providing a framework for the operation of a prosecution service, including provisions 
relevant to prosecutorial independence and impartiality, and creation of a defense ser- 
vice as a mechanism to provide legal assistance to persons who cannot afford their own 
counsel. The chapter concludes by setting out the duties and powers of the police — who, 
under the MCCP, work under the direction of the prosecutor — in the realm of criminal 
procedure. 

Chapter 4: Rights of the Suspect and the Accused 

Drawing upon relevant standards contained in international and regional human 
rights treaties and jurisprudence. Chapter 4 lays out a comprehensive list of fair trial 
rights that should be afforded to a suspect and an accused in the course of criminal 
proceedings. In addition to the items on this list, other fair trial rights are integrated 
throughout the MCCP as they relate to specific junctures in the criminal proceedings 
such as arrest and trial. Chapter 4 divides fair trial rights into general fair trial rights 
and those rights that specifically relate to legal assistance to the suspect and the 
accused. 



Chapters • 21 



Chapter 5: Victims in Criminal Proceedings 

The extent of the involvement of victims in criminal proceedings varies from state to 
state. In some states, victims have extensive rights such as the right to mount a "private 
prosecution" against the alleged perpetrator of a criminal offense. In other states, a vic- 
tim has much less active involvement in criminal proceedings (perhaps acting only as a 
witness at trial). The MCCP adopts a position between these two options. Chapter 5, 
drawing upon international and domestic standards on victims, sets out an array of 
provisions that protect the interests of victims in criminal proceedings and that allow 
victims to be informed of and, if appropriate, to participate in criminal proceedings. 

Chapter 6: Criminal Proceedings against a Legal Person 

Under the MCC, criminal liability may be asserted over legal persons (such as compa- 
nies or corporations). In order to investigate and prosecute a legal person, who does 
not have human identity and therefore cannot "personally" take part in proceedings, 
a number of procedural measures are required. Chapter 6 of the MCCP contains pro- 
visions on appointing a representative for a legal person during criminal proceedings 
on how to serve documents on a legal person, on how a legal person should be charged 
in an indictment, and so forth. 

Chapter 7: Provisions Relevant to All Stages of the 
Criminal Proceedings 

Chapter 7 is an omnibus provision that addresses a number of different issues that are 
applicable at all stages of the criminal proceedings. The first issue addressed in Chap- 
ter 7 is "proceedings on admission of criminal responsibility," which in many systems 
is known as "entering a guilty plea." Chapter 7 then addresses the variation of time 
limits set out in the MCCP. Finally, the chapter sets out the procedure to be followed 
when the court, the prosecutor, or the defense seeks to enquire into the mental capac- 
ity of a suspect or an accused and assess whether he or she is fit to stand trial. 

Chapter 8: Investigation of a Criminal Offense 

Chapter 8 provides an array of provisions dealing with the investigation of a criminal 
offense. Part 1 of Chapter 8 addresses the role of the prosecutor and the police in the 
criminal investigation. It sets out the steps to be followed by the police and the prose- 
cutor in conducting an initial investigation prior to the formal commencement of an 
investigation; it elaborates on the procedure and standards for initiating, suspending, 
or discontinuing a criminal investigation; and it includes provisions on the involve- 
ment of the victim during the investigation and the victim's right to appeal actions of 
the prosecutor in certain instances. 

Part 2 of Chapter 8 contains a variety of requirements with regard to the recording 
of actions taken in the course of the criminal investigation. It requires that any inves- 
tigative action be recorded and sets out detailed requirements on the recording of the 
questioning of suspects and other persons. 
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Part 3 deals with the collection of evidence. It first offers detailed guidelines and 
requirements on the questioning of persons and then sets out a variety of investigative 
tools that can be employed by the police and the prosecutor to investigate a criminal 
offense. These tools include provisional detention of persons at the scene of a crime; 
fingerprinting and photographing; search and seizure (including search of persons, 
premises, dwellings, vehicles, and computers and seizure of property); preservation of 
property and freezing of suspicious transactions; seizure of the proceeds of crime or 
property used in or destined for use in a criminal offense; covert or other technical 
measures of surveillance or investigation; the use of expert witnesses; forensic investi- 
gative measures (including physical examination of a suspect; DNA analysis; examina- 
tion of the mental state of a suspect; autopsy and exhumation) ; and unique investigative 
opportunities (which provides a mechanism to record testimony of a witness who will 
not be available at trial). 

Part 4 of Chapter 8 provides additional tools that may be used in the investigation 
of a criminal offense. These include measures that allow for the protection of vulnera- 
ble witnesses or witnesses under threat and, in exceptional cases, anonymity of wit- 
nesses under threat; they also include provisions regarding "cooperative witnesses" 
(also known as "collaborators of justice"), which allow a person suspected of a criminal 
offense to exchange his or her testimony at the trial of an accused person for immunity 
from a particular criminal offense or offenses (this does not apply to the perpetrators 
of very serious criminal offenses such as genocide, crimes against humanity, and war 
crimes). 

Chapter 9: Arrest and Detention 

Part 1 of Chapter 9 clarifies the standards that must be adhered to in the arrest of a 
person. The standards relevant to arrest without a warrant and arrest under warrant 
are set out in detail, as are the procedures for arresting a person and informing the 
person of his or her rights upon arrest and for questioning and detaining an arrested 
person. Part 2 of Chapter 9 requires that the arrested person must be brought before a 
judge for a review of arrest, and at that juncture the prosecutor may apply to the court 
to impose pretrial detention, bail, or "restrictive measures other than detention" upon 
the arrested person (although the prosecutor also has the power to apply for these 
measures at a later stage also). 

Part 3 of Chapter 9 lays out the various standards for the granting of a motion for 
detention, bail, and restrictive measures other than detention. It also provides for a 
procedure for the oversight of detention of a person prior to trial; that procedure 
requires that a person be detained only upon the application of the prosecutor at three- 
month intervals and that the detained person may make an interlocutory appeal to the 
appeals court to challenge the legality or validity of pretrial detention. In order to 
avoid excessive pretrial detention — a common phenomenon in many post- conflict 
states — the MCCP puts the burden on the prosecutor to justify the continued deten- 
tion and to show the court that the prosecutor is diligently pursuing the case. To this 
end. Part 3 of Chapter 9 also sets out maximum time limits for pretrial detention and 
detention during trial. 
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Chapter 10: Indictment, Disclosure of Evidence, 
and Pretrial Motions 

Under the MCCP, once a criminal investigation has been completed, the prosecutor 
must present an indictment to the competent trial court whereupon the court must 
schedule a confirmation hearing to determine whether there are sufficient grounds 
upon which to proceed to trial. Where the indictment is confirmed, the "suspect" offi- 
cially becomes the "accused" and a trial is scheduled. In addition to providing the 
mechanism for holding the confirmation hearing. Chapter 10 sets out a disclosure 
regime to be implemented after the confirmation hearing and prior to the trial under 
which the prosecutor must provide the defense with relevant incriminating and exon- 
erating evidence and the names of any witnesses that it will call at trial. In turn, the 
defense must provide the names of witnesses it intends to call at trial and must disclose 
if it intends to enter a defense at trial or to allege an alibi. The final part of Chapter 10 
allows for the determination of preliminary motions leading up to the trial. 

Chapter 11: Trial of an Accused 

Chapter 11 regulates the trial of an accused. Parts 1 and 2 of Chapter 11 set out the 
general provisions on trials, the trial procedure and the order of presentation of evi- 
dence and witnesses. Part 3 of Chapter 11 contains detailed rules of evidence, provid- 
ing general provisions on the inclusion of evidence and describing situations where 
evidence must be excluded. Part 4 addresses the issue of witness testimony and regu- 
lates who may testify, the solemn declaration of a witness, the consequences of not 
appearing before the court, the principles of live and direct testimony, the presentation 
of prior evidence to the witness, witness impeachment, and the protection of wit- 
nesses. Part 6 elaborates a process for the deliberation of the trial court and the pro- 
nouncement of the judgment. Where a person is found to be criminally responsible 
(i.e., guilty). Part 7 details the separate penalties hearing that must be scheduled to 
determine what penalties or orders to impose upon the convicted person. The remain- 
der of Chapter 11 addresses the execution of penalties and orders and the judicial 
supervision of imprisonment; it also provides a mechanism and broad guidelines on 
the conditional release of a convicted and imprisoned person who has served part of 
his or her sentence. 

Chapter 12: Appeals and Extraordinary Legal Remedy 

Chapter 12 provides an appeal mechanism by which a final conviction or acquittal 
maybe challenged on the grounds of an error of law or an error of fact or on the pen- 
alty imposed or ordered upon the convicted person. Once a judgment of the trial court 
has been released, the parties have a limited time to lodge an appeal statement with the 
appeals court. Once an appeal is lodged, the opposing party is given the opportunity 
to file a cross-appeal, after which an appeal hearing is scheduled by the appeals court. 
Under the MCCP, the appeals court hears both sides' arguments and may, at its discre- 
tion, allow the introduction of evidence or the hearing of witnesses; however, unlike in 
some states, the appeal does not involve a full retrial of the case. After the hearing and 
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its deliberations, the appeals court may reverse or amend the judgment of the trial 
court or order a retrial. 

Unlike an appeal, which involves the parties challenging a judgment that is not yet 
final, an "extraordinary legal remedy" consists of an application to the court to reopen 
criminal proceedings that are final. An application for an extraordinary legal remedy 
is based on the discovery of new evidence that was not available at trial and which 
might have influenced the outcome at trial or on the discovery of new facts that prove 
that there was a substantial violation of the MCCP. The appeals court, in determining 
an application for an extraordinary legal remedy, must first conduct a preliminary 
determination of whether the application has merit, whereupon it may order the hear- 
ing of the application either by the trial court or the appeals court. The trial court 
or the appeals court may reverse, amend, or affirm the original judgment of the trial 
court. 

The final section of Chapter 12 allows for interlocutory appeals or appeals prior to 
the final verdict being delivered at trial. The MCCP sets out a finite list of different 
decisions or orders of the court that maybe appealed through this mechanism. 

Chapter 13: Confiscation 

The MCC provides for the confiscation, first, of property used in or destined for use in 
a criminal offense and, second, for the proceeds of crime. Chapter 13 provides proce- 
dural provisions that regulate the confiscation of property or proceeds, including the 
rights of third parties who have a legal claim to property or other items that are the 
subject of a confiscation order. 

Chapter 14: iVIutual Legal Assistance and Extradition 

Mutual legal assistance refers to the provision of legal assistance by one state to another 
state in the investigation, prosecution, or punishment of criminal offenses — for exam- 
ple, the taking of evidence from persons or the execution of a search of premises in the 
requested state. Part 1 of Chapter 14 sets out the legal framework (which can be applied 
absent a mutual legal assistance treaty or in place of an existing treaty) for the receipt 
of requests for mutual legal assistance from another state, for the determination of the 
request by court, and, where appropriate, for the execution of requests for mutual legal 
assistance. 

Part 2 covers extradition, which is the formal process by which a person in one 
state can be sent to another state to be tried or to serve a sentence. Part 2 provides the 
legislative basis for extradition where no treaty exists. It details the extradition pro- 
cedure, the extradition hearing, and the surrender of a person where extradition is 
approved. 

Chapter 15: Juvenile Justice 

Under the MCCP, a juvenile is a child between the age of twelve and eighteen years of 
age. International human rights law and domestic best practice standards in the field 
of criminal justice require that a juvenile who comes into contact with the criminal 
justice system receive greater protections than those accorded to adults. Chapter 15 
sets out the range of rights that juveniles (in addition to those provided to adult sus- 
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pects and accused persons) are entitled to in the course of criminal proceedings. In 
addition, Chapter 15 establishes Special Panels for Juveniles to determine all matters 
relating to juveniles and provides guiding principles that the panels should take into 
account in their determination. 

Chapter 16: Right to Review the Legality of Any Deprivation 
of Liberty 

In some states, the right to review the legality of any detention exists in legislation out- 
side of a criminal procedure code; however, for the purposes of the MCCP and to 
ensure that a mechanism to challenge the legality of detention exists within the frame- 
work of the Model Codes, this right has been integrated into the MCCP. Chapter 16 
applies not only to the review of the legality of detention by way of arrest or other forms 
of detention sanctioned under the MCCP but also to all forms of detention that a per- 
son may be placed under by the police or the prosecutor. It establishes a habeas corpus 
mechanism by which a person who has been detained or another person representing 
the interests of detained person may file a motion with a court to contest the legality of 
his or her detention. The court must first make a preliminary assessment of the motion 
and assess whether it is a bona fide claim. If it is a bona fide claim, the competent judge 
is required to convene a habeas corpus hearing to examine the legality of the detention. 
Where a person has been illegally detained, the MCCP provides for his or her immedi- 
ate release and an investigation into the circumstances surrounding the detention. 

Chapter 17: Right to Compensation for Unlawful Deprivation 
of Liberty or Miscarriage of Justice 

A person who has been unlawfully deprived of his or her liberty or a person whose 
conviction for a criminal offense represented a miscarriage of justice is entitled under 
international human rights law to compensation. Chapter 17 of the MCCP requires 
that the competent legislative authority establish an appropriate mechanism to give 
effect to this right. 
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Chapter 4 

Guiding Principles for the 
Criminal Law Reform Process 



Reforming criminal laws in any state is a time-consuming, intensive, and labori- 
ous process, requiring institutions and individuals with the requisite skills, 
expertise, and resources, as well as political will. Often, law reform efforts 
focus more on the final products than on the process by which laws are drafted. It is a 
mistake, however, to disregard the modalities of the law reform process as irrelevant. 
The process is integral to determining whether new laws are viable, practicable, and 
acceptable both to the general population and to the criminal justice community in 
the post-conflict state that is expected to apply the laws. 

During the preparation of the Model Codes, in-depth research was conducted on 
the law reform process in post-conflict states, including extensive interviews with both 
national and international actors involved in past reform efforts. What follows is a 
summary of key recommendations for future processes, distilled into eight guiding 
principles. 

1. Assess the existing laws and 
criminal justice system 

The first step in law reform should be to assess both the applicable legal framework 
and the criminal justice system. This point may seem self-evident, but it is not uncom- 
mon in post- conflict states for law reform actors to draft a new law without even 
checking to see if a law on the same subject already exists. 

Assessment of the legal framework involves gathering all applicable laws, which 
may include the state's constitution, legal codes, legislation, regulations, bylaws, stan- 
dard operating procedures, relevant and binding precedents, and even executive or 
presidential edicts or decrees. (For a discussion of exactly what constitutes a state's 
legal framework, see chapter 3 of Colette Rausch, ed.. Combating Serious Crimes in 
Postconflict Societies: A Handbook for Policymakers and Practitioners, published by the 
United States Institute of Peace.) This task can be far more challenging than one might 
expect, either because some post- conflict states possess a multitude of contradictory 
bodies of applicable law or because copies of the existing laws are simply very hard to 
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find (in some instances, researchers have had to look abroad to find a copy of a coun- 
try's laws). The assessment of the criminal justice system should focus not on the law 
on paper but on the law in action. Investigators should determine how the criminal 
justice system is, or is not, functioning in the implementation and application of 
domestic criminal laws. As part of this effort, it is important to ascertain the types of 
crimes prevalent in the post-conflict state, so that the legal framework and the crimi- 
nal justice system can be assessed in light of their respective abilities to tackle current 
crime problems; this assessment will help to identify which provisions need to be 
repealed, amended, or replaced and which new provisions need to be added. New pro- 
visions are often needed to ensure compliance with international human rights or 
criminal law treaties to which the state is a signatory. (See the section "Further Read- 
ing and Resources" in this volume for a list of those treaties.) 

The Criminal Justice Reform Unit of the United Nations Office on Drugs and Crime 
has created a standardized and cross-referenced set of assessment tools for conducting 
a criminal justice assessment. The Criminal Justice Assessment Toolkit is designed for 
use both by UN agencies and by outside organizations and governments. Grouped by 
criminal justice system sectors (police, justice, and prisons), each tool provides a practi- 
cal and detailed guide to the key issues to be examined and the relevant standards and 
norms. The toolkit is designed to be used around the world and with a variety of legal 
traditions and is particularly useful for countries undergoing transition or post-conflict 
reconstruction. (For details, see "Further Reading and Resources.") 

All relevant actors — for instance, government institutions, national bar associa- 
tions, faculty members of national law schools, non-governmental and international 
organizations that have been monitoring human rights abuses, and international legal 
experts — should be invited to contribute their perspectives on gaps and deficiencies 
in the legal framework and other impediments to enforcing criminal justice. It is also 
important to find out attitudes among the local public. Such sociological investiga- 
tions can be conducted through a variety of means, including holding public meetings 
or organizing a campaign to solicit written opinions. (See also Principle 6, below.) 

In evaluating the effectiveness of the existing legal framework and criminal justice 
system, it is important to be aware of any customary, nonstate, or traditional systems 
of justice that may exist in the country and to assess their role in the post-conflict state 
and their relationship to the state-run criminal justice system. 

2. Criminal law reform is a holistic enterprise: 
a change to one part of the law may have 
side-effects in other parts of the law 

Law reform actors must decide whether to work with the law as it is and postpone 
reform until a comprehensive program of reform can be conducted or engage in a 
small-scale reform process by pressing ahead immediately with ad hoc and minor 
reforms to specific elements of the law or reform of discrete segments of the legal 
framework (in hopes, perhaps, of a more holistic reform being conducted subse- 
quently). Such small-scale, or targeted, reforms are often essential in post-conflict 
states (for instance, they may be necessary to deal with a particular crime problem that 
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is plaguing the state and is not adequately addressed by existing laws) and, indeed, are 
conducted on an ongoing basis in many states around the world. However, in a post- 
conflict context, where the entire criminal law framework is often grossly inadequate, 
a more holistic reform process may be required in order to be effective. This process 
should address all criminal law in the state, including the criminal code, the criminal 
procedure code, prison laws, and provisions governing police activities. 

Where actors choose the small-scale, or targeted, option, they should recognize 
that making a change in one area of the law usually has side- effects in other areas of 
the law. In amending existing provisions of law or adding new provisions, reform 
actors should assess the relationship between new, amended, and existing provisions 
across the criminal justice continuum and the broader legal framework. For example, 
changes to criminal procedure laws may have implications for laws on police powers 
or laws on detention; changes in the criminal code, such as the addition of new crimi- 
nal offenses, may require changes in criminal procedure laws. The commentary to 
many provisions in the Model Codes points out the linkage to other provisions else- 
where in the codes that would require a coordinated approach of this sort. 

3. Coordination of reform efforts is often best 
entrusted to a single, independent body 

Many states have a dedicated, permanent, and independent law reform commission or 
body tasked with studying existing domestic laws with a view to their systematic devel- 
opment and reform. Law reform commissions have worked effectively and dynami- 
cally in many states, providing policy advice to governments or legislatures on areas of 
law in need of reform or drafting legal provisions or larger pieces of legislation. Where 
they are independent, impartial, and have the ability to undertake an open, transpar- 
ent, and inclusive process, law reform commissions are often considered good vehicles 
to drive fair and effective reform efforts. 

If the decision is made to establish a permanent law reform commission in a post- 
conflict state, a variety of factors need to be considered. For example, new legislation 
needs to be drafted to establish the commission; budgetary, staffing, and operational 
plans have to be developed; and provision must be made for the full financing, hous- 
ing, and outfitting of the commission. Strategic plans should set out the fundamental 
principles underpinning reform efforts (e.g., openness, inclusiveness, responsiveness, 
and multidisciplinary approaches) and determine the process by which the law reform 
commission will undertake its work. A secretariat and a research component of the 
law reform commission need to be established and staffed, and commissioners need to 
be appointed. 

Where small-scale, rather than large-scale, reform efforts are undertaken in a post- 
conflict state, the task of coordination may be performed by an ad hoc, non-permanent 
working group focused on priority law reform in the immediate term. Such an arrange- 
ment requires adequate financial support, often including provision for a dedicated 
secretariat and a research component. Such a working group should be independent, 
impartial, and adhere to the same fundamental principles as a full-time law reform 
commission. 
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4. Set realistic time frames for large-scale 
reform efforts; expect the process to take 
years, not months 

Given the inadequacies of domestic legislation in some post-conflict states, the urge to 
push ahead quickly with large-scale reform is perfectly understandable. But such 
urgency can lead to laws being drafted so hastily that when put into practice, they 
prove to be unworkable. 

Large-scale law reform is an intensive and complex endeavor that requires time — 
often, five to ten years in the case of a functioning, peacetime legal system to conduct 
effectively. Post-conflict states that set deadlines of a few months or, at most, a few 
years for the completion of the entire reform process ignore this fact and, typically, pay 
the consequences. Given the length of time required, it is essential to prioritize the 
areas in need of reform and work on the most important first. 

5. Examine other legal models but take care if 
engaging in transplantation of laws from one 
state to another 

The transplantation of legal provisions from one legal system to another is not uncom- 
mon. Legal drafting frequently involves reference to other models, which can save the 
drafter from having to reinvent the wheel. The key to whether or not a transplant will 
be successful, however, is process. Among other factors, careful consideration must be 
given to local conditions and culture, and recourse should be had to a range of differ- 
ent legal models that could potentially be used. Foreign sources of law used in drafting 
new laws will likely require adaptation for use in the new context. 

6. The process should be as broad 
and inclusive as possible 

It is important to seek input from a wide range of criminal justice actors: police offi- 
cers, judges, lawyers, paralegals, prosecutors, prison officials, court administrators, 
the staff of civil society organizations and victims' groups that focus on criminal jus- 
tice issues, law professors, and so forth. Some of these actors should have a general 
knowledge of criminal laws and procedures, police laws, and prison laws, while others 
should be experts in specific areas such as organized crime or human rights. Many law 
reform bodies or commissions also engage the services of experts from different disci- 
plines, including sociologists, anthropologists, political scientists, and psychologists. 
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7. Calculate the resource and financial 
implications of law reforms 

Some new criminal laws have significant resource implications. For example, new 
laws on witness protection may require evidence to be given remotely or videotaped 
in advance; implementation of new provisions on covert surveillance measures may 
require the purchase of sophisticated electronic equipment; new laws on prisons 
may require substantial changes to prisoner registration systems and even infrastruc- 
tural changes to prisons (such as the creation of separate facilities for juveniles). In 
some post-conflict states, new laws have not been implemented because of a lack of 
resources. 

The resource implications of new laws should be considered both before and dur- 
ing the drafting process. Among other things, a financial analysis of the projected 
costs of proposed reforms must be undertaken to enable drafters to weigh the theoreti- 
cal merits of a new law against its practical viability. 

8. The law reform process does not 
end once laws have been enacted 

Putting new laws on the books does not necessarily mean that those laws will be imple- 
mented. During and after the drafting and adoption of a new law, attention should be 
focused on its application. Perhaps the most important key to effective implementa- 
tion is to ensure that criminal justice actors are aware of the new law and to train them 
in its provisions before they come into effect. Training institutes and universities will 
also need to adopt their curricula. It is also important to cultivate awareness of their 
new legal obligations and rights among the general population; public education cam- 
paigns are vital in this regard. 

Some states have established oversight mechanisms for the implementation of new 
laws. In some states, a body originally tasked with reforming laws was transformed 
into implementation/oversight bodies to assess and oversee the application of new 
laws. 
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Chapter 1: General Provisions 



Article 1: Definitions 



1. Accused means a person against whom one or more counts in an indictment 
have been confirmed under Article 201. 

2. Application means a written request made to a judge by a prosecutor or the 
police for the purpose of obtaining a warrant. 

3. Arrest means the act of apprehending a person for the alleged commission of 
a criminal offense. 

4. Arrested person means a person who has been apprehended for the alleged 
commission of a criminal offense. 

5. Child means a person under the age of eighteen years. 

6. Competent means possessing the power and legal authority to deal with a 
matter. 

7. Competent legislative authority means the body with the authority to promul- 
gate legislation in [insert name of state]. 

8. Convicted person means a person who has been tried and found criminally 
responsible by a trial court or the appeals court in a final court decision. 

9. Cross-examination means the questioning of a witness by the party other 
than the direct examiner upon a matter that is within the scope of the direct 
examination of the witness. 

10. Day means a calendar day, except when otherwise indicated as a working 
day in the MCCP. 

11. Defense means the accused and counsel for the accused. 

12. Detainee means a person deprived of his or her personal liberty, except as the 
result of conviction for a criminal offense. 

13. Detention means the status of a person who is in custody. 
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14. Detention authority means the body responsible for the operation of detention 
centers in [insert name of state]. 

15. Detention center means a facility, authorized by law, where detainees and 
convicted persons are held. 

16. Direct examination means the questioning of a witness by the party that calls 
the witness to testify before the court. 

17. Doctor means a person who holds a degree in medicine at the university level 
and who holds a professional license or certification in [insert name of state] 
or in any other state. 

18. Document means any physical embodiment of information or ideas. 

19. Evidence includes all the means by which any alleged matterof fact, the truth 
of which is submitted to investigation, is established or disproved. 

20. Expert witness means a witness qualified as an expert by his or her knowl- 
edge, skill, experience, training, or education in a particular area of scientific, 
technical, or other specialized knowledge. 

21 . Forensic pathologist means a medical doctor who holds a professional license 
or certification in forensic science in [insert name of state] or in any other 
state. 

22. Indictment means the formal written accusation issued by the prosecutor 
against a suspect charged with a criminal offense. 

23. Interlocutory appeal means an appeal under Article 295 that is heard prior to 
the final decision of a case. 

24. Investigation means all activities conducted by the prosecutor or the police 
under the MCCP for the collection of information and evidence in a case. 

25. Jurisdiction means the power to hear and determine a criminal proceeding. 

26. Juvenile means a child between the ages of twelve and eighteen years. 

27. MCC means Model Criminal Code. 

28. MCCP means Model Code of Criminal Procedure. 

29. MDA means Model Detention Act. 

30. MPPA means Model Police Powers Act. 

31. Medical professional means a person with specialized training and experi- 
ence in one or more fields of health care, including but not limited to medicine, 
nursing, or emergency aid, and who holds a professional license or certifica- 
tion in such a field in [insert name of state] or any other state, such that the 
person is able properly to perform tasks relevant to such field or fields as 
specified in the MCCP 
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32. Motion means a request made to the court by the prosecutor or the defense, 
and where applicable a witness or victim, for the purpose of obtaining an 
order in favor of the applicant. 

33. Nurse means a person who holds a degree in nursing at the university level 
and who holds a professional license or certification in [insert name of state] 
or in any other state. 

34. Order means an order of a court deciding on a measure that has been sought 
upon the motion of the prosecutor, the defense, and where applicable, a wit- 
ness or victim. 

35. Premises means any land or building. 

36. Probable cause means an objectively justifiable and articulable suspicion that 
is based on specific facts and circumstances that it tends to show that a spe- 
cific person may have committed a criminal offense. 

37. Psychiatrist means a person who holds a degree in medicine at the university 
level and who holds a professional license or certification to practice psychia- 
try in [insert name of state] or in any other state. 

38. Psychologist means a person who holds a degree in psychology at the univer- 
sity level and who holds a professional license or certification to practice 
psychology in [insert name of state] or in any other state. 

39. Public official means: 

(a) a person who holds a legislative, executive, administrative, or judicial 
office, whether appointed or elected, whether temporary or permanent, 
whether paid or unpaid, irrespective of the person's seniority; 

(b) a person who performs a public function, including one for a public agency 
or public enterprise, or provides a public service as defined under the 
applicable law; or 

(c) any other person defined as a public official under the applicable law. 

40. Reasonable suspicion means evidence and information of such quality and 
reliability that they tend to show that a person may have committed a crimi- 
nal offense. 

41 . Relative means any of the following: 

(a) persons related to another by consanguinity (blood): a parent, a child, a 
brother, a sister, a grandparent, or a grandchild; 

(b) persons related by affinity (marriage): a spouse, the child of a spouse, the 
mother or father of a spouse, the brother or sister of a spouse, the grand- 
parent of a spouse, the grandchild of a spouse, the spouse of a child, the 
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spouse of a parent, the spouse of a brother or sister, the spouse of a 
grandparent, or the spouse of a grandchild; and 

(c) persons related through adoption: an adopted parent, an adopted child, 
an adopted brother, an adopted sister, or the grandparent of an adopted 
child. 

42. State includes an organized area or entity, such as an autonomous territory or 
a separate customs territory. 

43. Suspect means a person against whom there exists a reasonable suspicion of 
his or her having committed a criminal offense. 

44. Territory means the land, coastal seas, and water surfaces within the terri- 
tory of [insert name of state], as well as the air space over these areas. 

45. Victim means a person against whom a criminal offense has been committed. 
When a criminal offense is committed against a child, his or her parents 
or legal guardians are also classified as victims. Where the person against 
whom a criminal offense is committed is killed or incapacitated, his or her 
spouse, parent, child, brother, sister, grandparent, grandchild, adopted par- 
ent, adopted child, adopted brother, adopted sister, adopted grandparent, 
adopted grandchild, or foster parent is classified as a victim, except if that 
person is accused of the criminal offense. 

46. Warrant means an order of the court issued upon the written application of 
the prosecutor or the police that empowers the police to undertake the mea- 
sure sought in the application. 

47. Witness means a person who is summonsed or has relevant knowledge 
and may be summonsed to testify before a court in the course of criminal 
proceedings. 



Commentary 



Paragraph 1 : The terms accused and suspect are both used throughout the Model Codes 
for Post-Conflict Criminal Justice (hereafter, the Model Codes). A suspect is a person 
against whom there is a reasonable suspicion of him or her having committed a crimi- 
nal offense, as defined in Paragraph 43. A swspecf becomes an accused when an indict- 
ment against him or her is prepared, submitted to the court, and confirmed by it under 
Article 201 of the MCCP. After the confirmation of the indictment, the accused must 
stand trial before the court. Reference should be made to Articles 193-203 of the 
MCCP and their accompanying commentaries. 

Paragraph 2: During the course of an investigation, the prosecutor or (in certain lim- 
ited and defined circumstances) the police may make an application to the court to 
authorize certain investigatory actions, for example, a search of premises and dwell- 
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ings (Articles 118—121) or covert surveillance measures (Articles 134-140). Where the 
court approves an application, it will grant a warrant. A warrant is defined under Arti- 
cle 1(46) 

Paragraph 3: The definition of arresf used in the MCCP has been taken from the Body 
of Principles for the Protection of All Persons under Any Form of Detention or Impris- 
onment ("Use of Terms," [a]). Reference should be made to Chapter 9, Part 1, on 
"Arrest," and particularly to Article 170 ("Arrest without a Warrant") and Article 171 
("Arrest under Warrant"), which set out the standards applicable to the arrest of a per- 
son. In some states, the term arrest means that the person is apprehended but not 
detained. The person may be notified that he or she is under arrest. The person may be 
prevented from leaving the scene temporarily, may be handcuffed, and may even be 
questioned at the scene of arrest in a police car, for example. However, in order for the 
person to be moved from the scene of arrest to a police station for questioning, a sepa- 
rate warrant for detention is required. In other systems, the term arrest is taken to 
mean that the person is apprehended and may also be detained beyond the point of 
apprehension. In these systems, detention and removal from the scene of arrest are 
implicit in the arrest warrant (subject, of course, to the time limits on detention con- 
tained in the criminal procedure law). The latter meaning oi arrest is the one that was 
favored by the drafters of the MCCP. Thus, under the MCCP, the power to arrest a 
person under Article 170 or Article 171 is taken to mean that the police, once they have 
arrested a person, may take that person to the police station and may, for example, 
question the person pending the arrested person's hearing before a judge under Article 
175. Under Article 172(3)(f), an arrested person must be brought before a judge as 
soon as possible and no later than seventy-two hours after the moment of arrest. In 
order for detention to be legal after this time, a warrant for detention must be obtained 
from a judge under Chapter 9, Part 3, of the MCCP. 

Paragraph 5: The definition of the term child as contained in Paragraph 2 is taken 
from Article 1 of the United Nations Convention on the Rights of the Child. It is 
important to stress the distinction between the terms child and juvenile, both of which 
are used throughout the Model Codes. A juvenile falls within the definition of a child 
(that is, he or she is under the age of eighteen years). However, the term juvenile has a 
distinct meaning for the purposes of asserting jurisdiction over the person. Under the 
MCC, a court may assert criminal jurisdiction over a juvenile, meaning a child over 
the age of twelve, but not over a child. Reference should be made to Article 7 of the 
MCC and its accompanying commentary, which deals with personal jurisdiction over 
juveniles. 

International human rights norms and standards provide that a child (and by nec- 
essary implication a juvenile) who is involved in criminal proceedings not only should 
be afforded the same guarantees and protections as an adult but also is entitled to 
additional protections on account of his or her vulnerable status. Rule 2(2)(a) of the 
United Nations Standard Minimum Rules for the Administration of luvenile lustice 
specifically provides that a juvenile is a person who is tried "in a manner which is dif- 
ferent from an adult." The protective legal framework aimed at safeguarding the rights 
of children consists of international conventions (e.g., the United Nations Convention 
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on the Rights of the Child and the African Charter on the Rights and Welfare of the 
Child) and a number of nonbinding instruments (e.g., the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice [the Beijing Rules], the 
United Nations Guidelines for the Protection of Juveniles Deprived of Their Liberty, 
and the United Nations Guidelines for the Prevention of Juvenile Delinquency [the 
Riyadh Guidelines]). The drafters of the Model Codes have sought to integrate these 
international norms and standards applicable to children into the codes' substantive 
provisions. Reference should be made to Section 14 of the MCC, on juvenile penalties, 
and Chapter 15 of the MGCP, which specifically deals with the procedural rights of 
juveniles involved in criminal proceedings. 

Paragraph 7: The term competent legislative authority is used as a generic term through- 
out the MGCP to signify the relevant domestic state authority with the power to pro- 
mulgate or adopt legislation. For example. Article 52 of the MCCP requires that the 
competent legislative authority establish a mechanism to provide for free legal assis- 
tance to an arrested person or an accused person who cannot afford his or her own 
lawyer. In some states, the competent legislative authority will be the parliament or 
legislature. In other states, the president may have the power to pass relevant legisla- 
tion in the criminal sphere by way of presidential decree. 

Paragraph 9: In some legal systems, a trial is predominantly led by the judge or panel 
of judges, who may also take the primary role in the questioning of witnesses before 
the court. A prosecutor and defense counsel maybe present during the trial (in addi- 
tion to a lawyer representing the victim); however, they may not take an active role in 
questioning the witness. In other legal systems, the proceedings are adversarial and 
party driven. Under this model, the prosecutor and the defense take the lead roles 
in the questioning of witnesses. Under such systems, the judge acts in a supervisory 
capacity. Depending on the particular legal system in question, the judge may question 
the witness once he or she has been questioned by the prosecutor and the defense. The 
judge may also have the discretion to call certain witnesses. 

Under the MCCP, the trial is adversarial in nature with the prosecutor and defense 
being responsible for calling witnesses before the court and examining them. The 
judge may question a witness after he or she has been questioned by the prosecutor and 
the defense. Reference should be made to Article 224 and its accompanying commen- 
taries. The form that the questioning of witnesses takes is also contained in Article 
224. Paragraph 3 of Article 224 provides that a witness will be directly examined (the 
definition oi direct examination is contained in Article 1[16]), then cross-examined (the 
definition oi cross-examination is contained in Article 1[9]), then reexamined. A wit- 
ness willbe directly examined by the party that called him or her before the court (e.g., 
if the prosecutor calls a witness before the court, then the prosecutor will be responsi- 
ble for directly examining this witness). The witness may then be cross-examined by 
the opposing party (e.g., if the prosecutor calls a witness before the court, the defense 
may cross-examine the witness after direct examination has been undertaken). The 
party conducting the cross-examination may only question the person in connection 
with matters raised by the party who has undertaken the direct examination (i.e., 
within the scope of direct examination). After cross-examination, the party who 
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called the witness has the opportunity to reexamine the witness in light of the cross- 
examination just undertaken. 

Paragraph 10: The terms day and working day are used throughout the MCCP to dis- 
tinguish between calendar days and working days. For example, under Article 99(2), 
the prosecutor has fifteen working days to notify a victim of his or her decision to initi- 
ate, suspend, or renew an investigation. In contrast, under Article 136(9), a warrant for 
covert or other technical measures of surveillance or investigation must not exceed 
sixty calendar days. 

Paragraph 12: The definition of detainee is inspired by the definition of detained per- 
son contained in the Body of Principles for the Protection of All Persons under Any 
Form of Detention or Imprisonment ("Use of Terms," [b]). 

Paragraph 13: The term detention includes police detention, where a person has been 
arrested and is being detained by the police pending a hearing before a judge under 
Article 175, and detention pending trial, or detention on remand, as it is called in some 
legal systems. 

Paragraph 15: The term detention center is used as a generic term throughout the MCCP 
to denote the facility where detainees and convicted persons are held. In some states, 
detainees and convicted persons are held in completely separate facilities: detainees 
may be initially held in police custody at the police station and then transferred to jail 
or a detention center for pretrial detainees; if convicted, a convicted person is placed in 
prison. This is the ideal scenario and one that is consistent with international human 
rights norms and standards (see, for example. Article 10 [2] [a] of the International Cov- 
enant on Civil and Political Rights: "Accused persons shall, save in exceptional circum- 
stances, be segregated from convicted persons and shall be subject to separate treatment 
appropriate to their status as unconvicted persons"). Often, given the limited resources 
available in most post-conflict states, detainees and convicted persons are held in the 
same facilities. In some instances, in order to comply with international human rights 
norms and standards, detainees and prisoners are kept separate from one another 
within the same facility. 

Paragraph 16: Reference should be made to the commentary to Paragraph 9. 

Paragraph 20: Reference should be made to Article 141 and its accompanying com- 
mentary on the appointment of expert witnesses. 

Paragraph 21: Forensic pathology is a branch of medicine that determines the cause of 
death. Under Article 145(4) of the MCCP, the court may appoint a forensic pathologist 
to conduct an autopsy to determine how a victim died and to gather evidence that may 
be useful in the investigation and prosecution of an alleged perpetrator. 

Many post-conflict states have a shortage not only of relevant criminal justice actors 
but also of other professionals such as forensic pathologists that are necessary to inves- 
tigate a criminal offense. In East Timor, for example, because of the absence of forensic 
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pathology expertise, a forensic pathologist had to be flown in from Australia to assist in 
investigations. Many post-conflict states also lack pathology laboratories, where the 
evidence gathered by a forensic pathologist would be tested. Laboratory testing of 
forensic findings is crucial to the gathering of credible evidence in many criminal 
investigations, particularly in murder or rape cases. In some post-conflict states where 
there are no laboratories, evidence is sent to a laboratory outside of the state for testing; 
in post-conflict Kosovo, for example, evidence was sent to laboratories in Germany. In 
Liberia, through the efforts of international donors, a laboratory has been established 
in its capital, Monrovia, which precludes the need to send evidence out of the state. 

Paragraph 22: Under the MGCP, upon the completion of a criminal investigation, if the 
prosecutor finds it appropriate to pursue the case, he or she must prepare a written 
indictment against the suspect. An indictment can take a number of different forms, 
but typically it contains the accusations against the suspect (listing the criminal offenses 
with which they are charged) and provides relevant facts relating to the alleged crimi- 
nal offenses and the suspect's involvement. In order for the suspect to become an 
accused (see the discussion in the commentary to Paragraph 1), the written indictment 
must be presented to the court under Article 195 and confirmed under Article 201. Ref- 
erence should be made to Ghapter 10, Part 1, "The Indictment," and Ghapter 10, Part 2, 
which provides the procedural rules for the presentation, hearing, and confirmation of 
an indictment. 

Paragraph 23: An interlocutory appeal is an appeal that is heard by the appeals court 
prior to the final determination of criminal responsibility at trial. Only certain issues 
may be appealed to the appeals court prior to and during the trial. These recognized 
grounds of interlocutory appeal under the MGGP are set out in Article 295. Reference 
should be made to Article 295 and its accompanying commentary. 

Paragraph 24: Reference should be made to Ghapter 8, which deals with the investiga- 
tion of a criminal offense. 

Paragraph 26: Reference should be made to the commentary to Paragraph 5. 

Paragraphs 27-30: The Model Griminal Gode and the Model Gode of Griminal Pro- 
cedure make up volumes I and II, respectively, of the Model Codes for Post-Conflict 
Criminal Justice (hereafter, the Model Godes). The Model Godes are a set of four model 
codes published in three volumes. Volume III contains a Model Detention Act and a 
Model Police Powers Act. For a discussion of the origins, aims, and content of the 
Model Godes, see the User's Guide at the beginning of this volume. 

Paragraph 31: Article 1 of the MGGP includes a definition of doctor (Paragraph 17) and 
nurse (Paragraph 33), in addition to medical professional. Specific mention of a doctor, 
nurse, and medical professional is made in Article 142, "Physical Examination of a 
Suspect or an Accused," and in Article 172 on the right of an arrested person to a medi- 
cal examination. Ideally, a qualified doctor would conduct a physical or medical 
examination; however, in a post-conflict setting there maybe a lack of qualified doc- 
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tors. For this reason, Articles 142 and 172 provide that a nurse, in place of a doctor, or 
a medical professional (where no qualified nurse is available) may conduct a physical 
or medical examination of a person. 

Paragraph 32: A motion can be made to the court by either the prosecutor, the defense, 
a witness, or a victim (where applicable). A warrant, like a motion, is a petition to the 
court to take certain action; a warrant, however, can only be requested by and granted 
to the prosecutor or the police. If the court agrees with the motion filed, it will grant 
an order, as defined in Paragraph 34. 

Paragraph 34: Reference should be made to the commentary accompanying Para- 
graph 32. 

Paragraph 36: There are a number of different standards of proof provided for in the 
MCCP. The term standard of proof refers to the degree or level of proof required in a 
specific situation. The standard set out in Paragraph 36 is that oi probable cause, which 
is employed in many legal systems around the world. In some systems, the term 
grounded suspicion is used instead. In the MCCP, and in many criminal procedure 
codes around the world, the probable cause standard is the standard of proof required 
in order to arrest a person (see Articles 170 and 171 of the MCCP) or to search a prem- 
ises or a person (see Articles 118—125). Probable cause is a higher standard of proof 
than reasonable suspicion, which is contained in Article 1(40). Unlike reasonable sus- 
picion (see the commentary to Paragraph 40), probable cause is wholly objective in 
nature and requires that such facts are present that would create a reasonable belief 
that a criminal offense had been committed; put differently, the probable cause stan- 
dard requires that there are facts present that would convince a reasonable person or a 
prudent person that a criminal offense has been committed. 

Under the MCCP, there are two further standards of proof: the balance of probabili- 
ties and beyond reasonable doubt. The latter is the highest standard of proof contained 
in the MCCP and is the one required to convict a person of a criminal offense. The 
balance of probabilities test is used at a confirmation hearing under Article 201. Refer- 
ence should be made to Article 216 for a discussion of the beyond reasonable doubt 
standard and to Article 201 for the meaning of the balance of probabilities. 

Paragraph 39: The definition oi public official has been taken from Article 2(a) of the 
United Nations Convention against Corruption, currently the most comprehensive 
definition of public official in international and regional instruments. 

Paragraph 40: As discussed in the commentary to Paragraph 36, the standard of proof 
oi reasonable suspicion maybe met where a police officer believes, on the basis of spe- 
cific objective facts or inferences and in light of that police officer's experience, that a 
person has committed a criminal offense. The test is part objective and part subjective 
and is a lesser burden than that of probable cause, the balance of probabilities and 
beyond reasonable doubt. 
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Paragraph 42: The precise legal definition of the term state is a subject of debate among 
scholars of public international law and lies beyond the scope of this work. Paragraph 
42 is not intended to provide a definitive statement of what a state is but instead to pro- 
vide an inclusive definition of the term state. The purpose of doing so is to ensure 
that when the MCCP refers to a state, other entities are included. The reform of post- 
conflict laws may take place outside the context of a recognized state — as has been the 
case, for example, in Kosovo and in the early stages of the peace operation in East 
Timor (before East Timor was recognized as an independent state at an international 
level). In some articles of the Model Codes, it will be obvious to the reader that the 
term state could refer only to a state proper, such as with the signing of extradition 
treaties mentioned in Article 312 of the MCCP. The inclusive definition contained in 
the MCC is inspired by the commentaries to the Organization for Economic Coopera- 
tion and Development's Convention on Combating Bribery of Foreign Public Officials 
in International Business Transactions, which discuss the scope of the term foreign 
country as defined in Article l(4)(b) of the convention. 

Paragraph 43: Reference should be made to the commentary to Paragraph 1. 

Paragraph 44: The definition of territory is important in determining whether a state 
possesses territorial jurisdiction over a criminal offense under Article 4 of the MCC. It 
is also relevant to the determination of extraterritorial jurisdiction under Article 5 of 
the MCC. The question of territoriality of coastal seas and air space is one that is regu- 
lated by public international law and should be determined on a case by case basis. 
With regard to coastal seas, the generally recognized rule is that the waters 12 nautical 
miles from the coast of a state are considered part of its territory. A state may have cer- 
tain rights regarding seas up to 200 nautical miles from its coast as part of an "exclu- 
sive economic zone" designated for the purpose of exploitation of resources; the state, 
however, does not have criminal jurisdiction over these waters. 

Paragraph 45: The drafters of the Model Codes originally considered using the defini- 
tion of victim contained in the United Nations Declaration of Basic Principles of Justice 
for Victims of Crime and Abuse of Power (Principle l).The declaration defines victims 
as "persons who, individually or collectively, have suffered damage, including physical 
or mental injury, emotional suffering, economic loss or substantial impairment of 
their fundamental rights, through acts or omissions that are in violation of criminal 
law operative within Member States." While this definition is both comprehensive and 
accurate in terms of defining victimhood in a general sense, it was decided to narrow 
this definition slightly for the purposes of drafting a legal definition of victim for use 
in the Model Codes. The intent of the drafters was to create a definition that is practical 
and workable. The interests of victims are protected throughout the Model Codes (see, 
for example. Chapter 5 of the MCCP), and the drafters were concerned that such rights 
should be enforceable in a practical sense. If the definition of victim from the United 
Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 
Power was used in the MCC, a broad reading of it would require — for example, in 
Article 99 ("Notification of a Victim") — that the police make efforts to inform every 
person in the state who has been personally or collectively affected by a criminal offense 
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of the progress of the criminal proceedings. In theory, this requirement may impose an 
obUgation upon the police to inform large numbers of individual "victims," an imprac- 
ticable task that may have the adverse result of depriving victims who are more closely 
related to the criminal offense of their rights. The definition of victim contained in 
Paragraph 45 is based on a comparative survey of national legislation and the legal defi- 
nition of the term victim contained in that legislation. The definition that was con- 
structed gives both the person against whom the criminal offense was committed and 
close family members of that person enforceable rights under the MCCP. A partner 
(meaning a person in a nonmarital committed relationship with the person against 
whom the criminal offense was committed) has not been included in the definition of 
victim. A state may wish to consider adding partner to the list of victims. Reference 
should be made to Articles 72-79 and 99—100 of the MCCP and their accompanying 
commentaries, which address the rights of victims. 

Paragraph 45 refers to an adopted parent and an adopted child. In some legal sys- 
tems, it is not possible to "adopt" a child in the sense that the child will take the name 
of the adoptive parents. Different terminology is used to describe a relationship that is 
akin to adoption but in which the child maintains his or her family name. In a state 
that does not recognize adoption, the definition of victim used in domestic legislation 
should include any relationships that operate similarly to adoption. 

Paragraph 46: Reference should be made to the commentary to Paragraph 2. 



Article 2: Purpose of the MCCP 



1. The MCCP determines the rules of criminal procedure that are applicable to 
criminal proceedings before the courts in [insert name of state] and to all 
actors and participants involved in the proceedings. 

2. The MCCP sets out rules to guarantee that criminal offenses are investigated 
and prosecuted effectively and efficiently while at the same time guarantee- 
ing that suspects, accused persons, victims, and all other persons coming 
into contact with the criminal justice system are treated equitably, fairly, and 
in a manner that complies with international human rights standards. 

3. Any restrictions on the rights of persons in the investigation of a criminal 
offense may only be imposed in compliance with the MCCP and the applica- 
ble law. 



Commentary 



Article 2 provides a broad statement on the purpose, or goals, of the criminal proce- 
dure laws laid out in the MCCP. Two goals were of particular importance to the draft- 
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ers of the MCCP. First, it was important that the MCCP be tailored to fit the exigencies 
of a post-conflict environment. Second, it was essential to create legal provisions that 
would enable a criminal investigation and prosecution to be undertaken efficiently 
and effectively while ensuring that the rights of persons coming into contact with the 
criminal justice system (primarily suspects, accused persons, and victims) would be 
treated in a manner that complies with international human rights standards. The 
balancing of rights against the need to effectively and efficiently investigate and prose- 
cute crime was a constant theme in drafting the MCCP, as it is in the drafting of post- 
conflict criminal procedure laws. Article 2, in setting out the purpose of the MCCP, 
articulates the importance of this balance. Article 2 also lays out the principle that all 
suspects, accused persons, victims, and all other persons who come into contact with 
the justice system are treated equitably and fairly. 

In the aftermath of conflict, many states decide to reform their preexisting crimi- 
nal laws. Some post-conflict states completely overhaul their entire criminal procedure 
framework. As a reaction to past human rights abuses, significant emphasis is often 
placed on ensuring that new laws comply with international human rights norms 
and standards. The United Nations report The Rule of Law and Transitional Justice in 
Conflict and Post-Conflict States (UN document S/2004/106) states that international 
human rights law should form the normative framework of all rule of law interventions 
(paragraph 9). While fully agreeing with this position, the drafters of the MCCP and 
many experts consulted during its creation also deemed it imperative to balance the 
need to incorporate international human rights norms and standards into criminal 
procedure laws against the need to ensure public safety and security through effective 
and efficient criminal investigations and prosecutions. Some post-conflict states, fac- 
ing epidemics of crime, have introduced legislation that is more focused on crime con- 
trol than on ensuring that human rights are adequately and comprehensively addressed. 
Conversely, other post-conflict states have made the mistake of tipping the scales too 
far in favor of a purely rights-based approach to justice. Paradoxically, this latter 
approach has inadvertently led to violations of human rights. Where the criminal pro- 
cedure law does not provide sufficient powers to investigate crimes, the criminal pro- 
cess is stymied and thus the citizen's right to adequate redress for criminal wrongs 
committed against him or her or his or her property (inherent in a state's duty to 
respect and protect the rights of citizens, such as their right to life or property, under 
international human rights law) is not protected. In the case of El Salvador, for exam- 
ple, reform of domestic criminal procedure law was widely criticized for overempha- 
sizing international human rights law and underemphasizing the need to fight crime 
and effectively investigate criminal offenses, to the detriment of the safety and the 
rights of its citizens (see Margarita S. Studemeister, El Salvador: Implementation of the 
Peace Accords, Peaceworks no. 38, United States Institute of Peace, p. 17). The example 
of El Salvador underscores the importance of the broad purposes of the MCCP set out 
in Article 2, which require that the MCCP simultaneously protect rights, ensure public 
safety and security, and ensure efficient and effective criminal investigations and 
prosecutions. 
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Chapter 2: Courts, 

Court Administration, and 

Provisions Relating to 

Court Proceedings 

^^^^^m General Commentary ^^^^^m 

In most legal systems, the organization of courts is laid out not in a code of criminal 
procedure but in the country's constitution, in a law on courts, or in both. In a post- 
conflict setting, a peace agreement may also provide details of the composition and 
structure of the court system or at least of a temporary, transitional system. In some 
instances, the country's code of criminal procedure may contain a number of provi- 
sions regarding the court system but the code certainly does not contain the majority 
of such provisions. 

The MCCP, along with the other Model Codes (the Model Criminal Code, the 
Model Detention Act, and the Model Police Powers Act), does not focus on institu- 
tional reforms of criminal justice institutions (such as police, courts, prosecutor, and 
defense counsel) in post-conflict states. Instead, the Model Codes address substantive 
and procedural laws. The purpose of Chapter 2, therefore, is not to provide a sample 
law on courts. Instead, this chapter sets out a skeletal and hypothetical court system to 
demonstrate how the provisions of all the Model Codes might work within a real court 
system. The inclusion of a hypothetical court system also serves to demonstrate the 
importance of incorporating certain elements in domestic legislation on courts, par- 
ticularly elements concerning human rights. For example. Articles 15-20 of the MCCP 
enshrine the right to trial by an independent tribunal and by independent and impar- 
tial judges. 

The court system laid out in Chapter 2 consists of trial courts that serve as the 
courts of first instance and an appeals court to which matters from the various trial 
courts are appealed. It designates a president and vice president of the court system, in 
addition to judge administrators who supervise each individual trial court, and a pres- 
ident of the appeals court. It also establishes an individual registry for each court, and 
provides for additional court staff. Reference should be made to the annex figure 1, for 
a diagram of the MCCP court system. 
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Part 1: Organization of Courts 
Article 3: Courts in [insert name of state] 

The courts in [insert name of state] consist of: 

(a) trial courts; 

(b) an appeals court; and 

(c) [specialized courts]. 

^^^^^^^m Commentary ^^^^^^^m 

Reference should be made to Articles 4—9 on trial courts and Articles 10—14 on appeals 
courts. Article 3 sets up a court system with numerous trial courts but only one appeals 
court. Article 3 also refers to "specialized courts" but does not elaborate upon them. 
The reference to specialized courts is intended to highlight their potential existence, 
especially in a post-conflict context. Where such a court is established in a post-conflict 
state, it is regulated by a law outside the criminal code and criminal procedure code. 
Specialized courts deal with discrete crimes or groups of crimes. They may be regulated 
by distinct procedural provisions outside of the criminal procedure code, and, typi- 
cally, they consolidate specialized knowledge or skills needed to adjudicate what are 
often complex crimes. For example, the United Nations Transitional Administration in 
East Timor created the Special Panels for Serious Crimes with jurisdiction over geno- 
cide, war crimes, crimes against humanity, torture, murder, and sexual offenses (see 
UNTAET Regulation 2000/15 on the Establishment of Panels with Exclusive Jurisdic- 
tion over Serious Criminal Offenses). A similar mandate was given to the Special Court 
for Sierra Leone set up in 2000 by agreement between the United Nations and the gov- 
ernment of Sierra Leone. In Iraq, the Central Criminal Court was established in 2003 
with jurisdiction over serious crime cases, including terrorism, money laundering, and 
drug trafficking. There are other so-called special mechanisms to prosecute and try 
serious criminals, such as the use of international judges or prosecutors. For a more 
complete discussion on these mechanisms and on special courts, see Colette Rausch, 
Combating Serious Crimes in Postconflict Societies: A Manual for Policymakers and Prac- 
titioners, pp. 80-97. 
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Part 2: Trial Courts 

Article 4: Territorial Jurisdiction of 
Trial Courts 



1. Trial courts are established at: 

(a) [insert location] with jurisdiction over [insert area over which the court 
has jurisdiction]; 

(b) [insert location] with jurisdiction over [insert area over which the court 
has jurisdiction]; and 

(c) [insert location] with jurisdiction over [insert area over which the court 
has jurisdiction]. 

2. Where a criminal offense is committed on a vessel or aircraft that is regis- 
tered in [insert name of state], the trial court of [insert location] has jurisdic- 
tion over the criminal offense. If the vessel or aircraft is not registered in 
[insert name of state], jurisdiction lies with the court with jurisdiction over the 
first port of arrival in the state. 

3. Where a trial court lacks territorial jurisdiction over a case, it must promptly 
refer the case to the competent trial court. 

4. The president of the courts must settle any dispute between two or more trial 
courts regarding jurisdiction over a case. Where the president determines 
that a particular trial court does not have jurisdiction over the case, the presi- 
dent must order the transfer of the case to the appropriate trial court. 



Commentary 



Article 4 of the MCC deals with territorial jurisdiction of the whole court system in a 
particular state and sets out general principles. In contrast, Article 4 of the MCCP 
addresses the territorial jurisdiction of individual trial courts within the broader ter- 
ritory of the state. Each trial court should have a specific geographical area over which 
it has jurisdiction. It may try cases only within its area of jurisdiction. A court that 
does not have jurisdiction must not try the case and must defer jurisdiction to the 
competent court. Any disputes should be settled by the president of the courts, who 
has the power to order which court should hear the case. 
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Article 5: Subject Matter Jurisdiction 
of Trial Courts 

Trial courts have jurisdiction in all matters as courts of first instance. 

^^^^^^^m Commentary ^^^^^^^m 

A "court of first instance" is the court where a criminal case commences. All criminal 
cases under the MCCP should be heard at first instance in the trial courts. In some 
states, different cases are heard in different courts of first instance. For example, less 
serious criminal offenses maybe heard in a town court, district court, or county court, 
while more serious criminal offenses may be tried only before the high court. Appeals 
may go to a supreme court or a constitutional court. Because the MCCP does not deal 
with minor offenses and because it is creating only a skeletal court system, the drafters 
chose to provide the simplest court structure possible, namely, trial courts as the 
courts of first instance and appeals courts as the courts of second and final instance. 

Article 6: Composition of Trial Courts 



1. Each trial court is composed of judges who are appointed by the [insert 
appointing authority]. 

2. Except as otherwise provided in Paragraphs 3 and 4, the trial of an accused 
must be conducted by a single judge. 

3. Where an offense is punishable by a penalty of imprisonment exceeding five 
years, the trial of the accused must be conducted by a panel of three judges. 

4. An extradition hearing under Article 315 must be conducted by a panel of 
judges. 

5. Where a case is being determined by a panel of judges, the panel must deter- 
mine the criminal responsibility of the accused by a majority vote, with the 
vote of each judge having equal weight. 
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Commentary 



Paragraph 1: The way in which judges are appointed — which varies greatly from one 
state to another — is not elaborated upon in this paragraph. This issue should be 
addressed in legislation outside of a criminal procedure code, either in the state's con- 
stitution, a law on courts, or a separate piece of legislation. The appointment of judges 
in many post-conflict states has involved the establishment of judicial councils or judi- 
cial commissions as part of overall institutional reforms efforts. 

Paragraphs 2 and 3: A single judge should sit on a case where the penalty range for the 
criminal offense concerned is one to five years' imprisonment (reference should be 
made to Article 38 of the MCC for a discussion of penalty ranges). For all other crimi- 
nal offenses, the case should be heard by a panel of three judges. 

The jury system that is used in some legal systems has not been adopted in the 
MCCP. One reason for this is that the drafters concluded that in the aftermath of an 
ethnic or religious conflict that may have occurred in some post-conflict settings, it 
might be difficult to convene a jury free of bias against an accused who is not from 
their ethnic or religious group. Another reason is that operating a viable jury system is 
expensive and requires that jury members be compensated for their expenses for travel, 
sustenance, and so forth. In a resource-poor post-conflict state, the authorities may 
simply not have the means to sustain the jury system. In post-conflict Liberia, for 
example, victims of crime were reportedly forced to pay judges and juries to hear cases 
against the alleged perpetrators. Yet another reason why the MCCP's drafters opted 
not to embrace the jury system is because of the potential for corruption or intimida- 
tion of juries in states without adequate safeguards to prevent this. In some instances, 
accused persons have paid the jury to secure a not-guilty conviction. Having a case 
heard by a professional judge will not eliminate the threat of corruption, but it will 
reduce the number of people who are potential targets for bribes. 

Paragraph 4: Given the complexity of requests for extradition, all such requests, irre- 
spective of the potential penalty that may be imposed for the criminal offense in ques- 
tion, must be heard by a panel of three judges. Reference should be made to Chapter 
14, Part 2, on "Extradition" and its accompanying commentaries. 

Paragraph 5: At the end of the trial, the panel of judges will deliberate and then vote 
on each count in the indictment, as provided for in Article 263. The decision on 
whether an accused person is criminally responsible will be determined by the major- 
ity vote of the panel; two votes in favor will secure a conviction or acquittal on each 
count of the indictment. Reference should be made to Article 263 and its accompany- 
ing commentary. 
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Article 7: Judge Administrator of 
Each Trial Court 



1 . The [insert appointing authority] must designate a judge in each trial court to 
serve as the judge administrator. 

2. The judge administrator is responsible to the president of the courts in [insert 
name of state] and is under his or her direction and control. 

3. The judge administrator is responsible for all administrative matters in the 
trial court and must submit periodic reports to the president of the courts. 

4. The judge administrator is also responsible for such other duties as provided 
forintheMCCP. 



Commentary 



For each trial court under the MCCP, a judge administrator must be appointed. A 
judge administrator is responsible for overseeing the administrative functioning of the 
particular trial court and plays a key role in overseeing the operations of the court, 
promoting its efficiency, and ensuring accountability to the public. He or she is required 
to make executive decisions on procedural or administrative matters concerning the 
trial court and to evaluate and analyze information leading to improved court admin- 
istration. The judge administrator is also responsible for hearing complaints regarding 
court procedures or administrative procedures from prosecutors, defense counsel, or a 
member of the general public. The judge administrator will be responsible for develop- 
ing an administrative plan for the proper, efficient, and prompt disposition of cases. 
His or her duties will also include the drawing up of a judges' roster that determines the 
duties of each judge on any given day, including those judges who are assigned to par- 
ticular courts on a particular day and those assigned to "paper duties" (i.e., responding 
to applications and motions to the court); the roster also includes the weekend duty 
roster, which shows which judge is responsible for dealing with urgent matters on 
weekends and public holidays. Moreover, the judge administrator may be responsible 
for outlining the amount of cases each court can be expected to deal with effectively 
each month or year. This may involve the compilation of statistics, which would be 
included in the periodic report that the judge administrator is required to submit to 
the president under Paragraph 3, along with statistics on the number of motions and 
applications submitted to the court and the number of court staff. A proposed budget 
would also need to be compiled and included in the periodic report. 
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Paragraph 4: The "other duties as provided for in the MCCP" are laid out in Article 25 
(on the duty of the judge administrator to oversee the work of court staff). Article 154 
(on the assignment of a replacement judge to determine whether protected materials 
can be released in the absence of the judge who originally made the order for protective 
measures), Article 189 (on the extension of the maximum period of preindictment 
detention or house arrest), and Article 272 (on the assignment of a replacement judge 
to supervise imprisonment where the originally assigned judge is no longer available). 
Reference should be made to these articles and their accompanying commentaries. 



Article 8: Presiding Judge of Each 
Panel in a Trial Court 



1. Each panel of judges in a trial court has a presiding judge, designated by the 
judge administrator. 

2. The presiding judge must lead the proceedings of the panel. 

3. The presiding judge must not give directions to the other judges of the panel 
on substantive matters of law, their assessment of the evidence, or their find- 
ings in a case. 

4. The presiding judge must nominate one judge of the panel as the judge rap- 
porteur. The judge rapporteur has the primary responsibility for preparation of 
the final written judgment in the case. 

5. The presiding judge must ensure order in the courtroom. 



Commentary 



Article 6(3) requires that a criminal offense punishable by a penalty of imprisonment 
exceeding five years must be conducted by a panel of three judges. In such cases, all 
matters relating to the criminal investigation (including motions and applications to 
permit certain investigatory actions, such as search and seizure) and the indictment 
hearing will be conducted by a single judge. At the trial stage, a panel must be assigned, 
and, in accordance with Article 8, each panel must have a presiding judge. The pre- 
siding judge will be designated by the judge administrator when he or she is assigned 
the case. The presiding judge will, in turn, nominate a judge rapporteur to prepare the 
judge in the case. The presiding judge will be responsible for leading the supervision of 
the trial proceedings, including ensuring order in the courtroom; however, the presid- 
ing judge may not direct or order the other two judges on the panel with regard to the 
law, the evidence, or the findings in the case. 
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Paragraph 5: Reference should be made to Article 41, which provides the court with 
the power to sanction persons for misconduct before the court. 



Article 9: Cooperation between 
Trial Courts 



1. Each trial court in [insert name of state] must cooperate with a request of 
another trial court in the state, including for the following measures: 

(a) service of orders, warrants, decisions, motions, or summonses of the 
requesting court on persons in the jurisdiction of the requested trial 
court; 

(b) reenactment of a criminal offense in the jurisdiction of the requested trial 
court; 

(c) access to the case files of the requested trial court; and 

(d) execution of a decision of the requesting court if the subject of the deci- 
sion is located in the jurisdiction of the requested trial court. 

2. A request for cooperation may only be denied where: 

(a) the requested trial court does not have jurisdiction to comply with the 
request; or 

(b) release of the information requested under Paragraph 1(c) is otherwise 
precluded by the MCCP. 



Commentary 



International cooperation (i.e., cooperation between domestic courts and the courts 
in another state) is addressed in Chapter 14, Part 1, of the MCCP. Article 9, in contrast, 
deals with cooperation between different courts within the same state. Paragraph 1 
provides a nonexhaustive list of different measures a trial court can request another 
trial court in the domestic jurisdiction to undertake. For example, if a trial court in 
one location issues an order for protective measures in a case where a suspect or an 
accused (who must be served with the order under Article 153 of the MCCP) lives 
within the jurisdiction of another trial court, the requesting trial court can request 
that the other trial court serve the order on the suspect or the accused. In addition to 
service of documents, a trial court may request another court to execute a decision, to 
reenact a criminal offense (reference should be made to Article 240 that gives the court 
the power to order the reenactment of a criminal offense) or to access documentation 
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in the court's possession. The requested trial court may refuse a request for coopera- 
tion only where the requested court does not have jurisdiction to undertake the request 
or where it is legally precluded from doing so — for example, where a trial court requests 
the release of protected materials relating to an order for protective measures without 
the legal release order required under Article 155. 
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Part 3: The Appeals Court 

Article 10: Territorial Jurisdiction of the 
Appeals Court 



An appeals court is established at [insert location] with jurisdiction over [insert 
name of state]. 



Commentary 

Under the MCCP, there is one appeals court, which has jurisdiction over the entire 
state. Typically, an appeals court is located in the capital city of the state. 



Article 11: Subject Matter Jurisdiction of 
the Appeals Court 



The appeals court has jurisdiction to hear appeals from trial courts and extraordi- 
nary legal remedies as provided for in Chapter 12 of the MCCP. 



Commentary 



Chapter 12 of the MCCP sets out the various types of appeals and extraordinary legal 
remedies that are permissible under the MCCP, including appeals against acquittal or 
conviction or against a particular penalty (Part 1), which come into play after the final 
judgment of the trial court; applications to reopen criminal proceedings (Part 2); and 
interlocutory appeals, which can be made prior to the final judgment (Part 3). Refer- 
ence should be made to the general commentaries to Chapter 12, Parts 1-3 , for a dis- 
cussion of the meaning and scope of appeals and extraordinary legal remedies within 
the context of the MCCP. 
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Article 12: Composition of the 
Appeals Court 



1. The appeals court is composed of judges who are appointed to the relevant 
panel by the [insert appointing authority]. 

2. The judges of the appeals court must sit in panels of three judges designated 
by the president of the appeals court. 

3. The panel must take all decisions by a majority vote, with the vote of each 
judge having equal weight. 



Commentary 



Paragraph 1: The way in which appeals court judges are appointed — which varies 
greatly from one country to another — is not elaborated upon in this paragraph. This 
issue should be addressed in legislation outside a criminal procedure code, either in a 
country's constitution, a law on courts, or a separate piece of legislation. 

Paragraph 2: All cases on appeal must be heard by a panel of judges rather than by a 
single judge. This stipulation applies irrespective of the penalty range for the particu- 
lar offense. 



Article 13: President of the Appeals Court 



1. The [insert appointing authority] must designate a judge as the president of 
the appeals court. 

2. The duties of the president of the appeals court are set out in Article 21, Arti- 
cle 22, and Article 25. 



Commentary 



Paragraph 1: The way in which the president is appointed — which varies greatly from 
one country to another — is not elaborated upon in this paragraph. This issue should 
be addressed in legislation outside a criminal procedure code, either in a country's 
constitution, a law on courts, or a separate piece of legislation. 
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Article 14: Presiding Judge of 
Each Panel in the Appeals Court 

1. Each panel of judges in the appeals court has a presiding judge, designated by 
the president of the appeals court, who is the judge to whom the case is ini- 
tially assigned. 

2. Each presiding judge must lead the proceedings of the panel. 

3. The presiding judge must not give directions to the other judges of the panel 
on substantive matters of law, their assessment of the evidence, or their find- 
ings in a case. 

4. The presiding judge must nominate one judge of the panel as the judge rap- 
porteur. The judge rapporteur has the primary responsibility for preparation of 
the final written judgment. 

5. The presiding judge must ensure order in the courtroom. 

^^^^^^^m Commentary 

Reference should be made to the commentary accompanying Article 8. 
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Part 4: Judicial Independence and 
Impartiality 

^^^^^H General Commentary ^^^^^m 

This part addresses the topic of judicial independence and impartiality. The right to a 
trial by an independent and impartial tribunal is a core element of international 
human rights norms and standards, first articulated in 1948. According to the Banga- 
lore Principles of Judicial Conduct, the right to judicial independence is essential in 
upholding the rule of law in a state (Preamble), while the Suva Statement on the Prin- 
ciples of Judicial Independence and Access to Justice declares that it is essential for the 
protection of all human rights (Preamble) . The right to an independent and impartial 
tribunal is set out in a variety of other treaties including the Universal Declaration of 
Human Rights (Article 10), the International Covenant on Civil and Political Rights 
(Article 14 [1]), the African Charter on Human and Peoples' Rights (Article 7[1]), the 
American Declaration of the Rights and Duties of Man (Article XXVI [2]), the Ameri- 
can Convention on Human Rights (Article 8 [1]), the European Convention on Human 
Rights and Fundamental Freedoms (Article 6[1]), and the United Nations Convention 
on the Rights of the Child (Article 37[d]). In addition, the right to judicial indepen- 
dence and impartiality is generally enshrined in the constitutions of most states. This 
right has also been elaborated upon in a number of nonbinding resolutions and decla- 
rations from both within the United Nations system and outside. Reference may be 
made to the United Nations Basic Principles on the Independence of the Judiciary (and 
the related Procedures for the Effective Implementation of the Basic Principles on the 
Independence of the Judiciary), the United Nations Draft Declaration on the Right to 
a Fair Trial and a Remedy (paragraphs 13-24), the Suva Statement on the Principles of 
Judicial Independence and Access to Justice (2004), the Bangalore Principles of Judi- 
cial Conduct (2002), the International Bar Association Minimum Standards of Judi- 
cial Independence (1982), the Latimer House Guidelines for the Commonwealth 
(1998), the Council of Europe Recommendation No. R(94)12 (1994), and the African 
Commission Resolution on the Respect and Strengthening on the Independence of the 
Judiciary (1996). 

Further elaboration on the meaning of judicial independence and impartiality 
may be distilled from the case law of the various international and regional human 
rights bodies and courts. For a comprehensive discussion of this case law and the 
international and regional binding and nonbinding documents on judicial indepen- 
dence and impartiality, reference can be made to Jonas Grimheden, Assessing Judicial 
Independence in the Peoples' Republic of China under International Human Rights Law. 
Other useful tools are listed in the section "Further Reading and Resources" near the 
end of this volume. 

Initially, the provisions of Part 4 contained merely the broad principle that judges 
should be independent and impartial. During the course of the MCCP vetting process, 
various experts suggested that this provision be expanded to elucidate the various fac- 
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ets of judicial independence and impartiality. The MCCP drafters therefore augmented 
the broad principles of independence and impartiality. There are, of course, limits to 
this, because many provisions relating to judicial independence and impartiality are 
ordinarily found outside of a criminal procedure code. For example, the principles of 
judicial independence and impartiality and other related principles may be set out in 
a country's constitution, its laws on courts, court rules and procedures, codes of con- 
duct, or codes of ethics. Part 4 thus contains an elaboration on the core aspects of judi- 
cial independence and impartiality without addressing the details that are usually 
outside the scope of a criminal procedure code. 

Judicial independence and impartiality include a number of different aspects that 
may be clustered as follows (this taxonomy is taken from Grimheden, Assessing Judi- 
cial Independence in the Peoples' Republic of China under International Human Rights 
Law, p. 51): 

• Independence 

o Collective independence 

■ Structural 

■ Resources 

o Individual independence 

■ Occupational 

■ Internal Structure 

■ Rights of Judges 

• Impartiality 
o Recusal 

o Nonconflicting Assignment 

• Public confidence 
o Transparency 

o Representativity 

Judicial independence, impartiality, and public confidence are all addressed in 
Part 4. Article 15 addresses judicial independence, along with Article 16 that deals with 
the related issue of insulation from pressure. Article 17 relates to judicial impartiality. 
Article 17 is complemented by Articles 18 and 19, which provide both a voluntary and 
an involuntary mechanism for a judge to be removed from a particular case for lack of 
impartiality. Finally, Article 20 deals with the issue of public confidence that relates to 
the twin principles of judicial independence and impartiality. It is worth noting that 
these twin principles are related and therefore overlap conceptually to some degree. 
Generally speaking, independence relates to insulation from pressure (hence the inclu- 
sion of Article 16) at an institutional level, while impartiality relates to the neutrality 
and lack of bias of individual judges. However, independence, as is outlined in the tax- 
onomy above, may also apply to the individual. For the purposes of the MCCP, a dis- 
tinction has been made between independence and impartiality, although readers 
should be aware of the linkages. 
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Article 15: Judicial Independence 

1. The judiciary, meaning the courts and the judges, must be independent. 

2. Independence entails: 

(a) institutional guarantees of insulation from pressure; 

(b) guarantees of actual as well as the appearance of unbiased adjudication; 
and 

(c) procedures that instill public confidence. 

^^^^^^^H Commentary ^^^^^^^h 

As discussed above in the general commentary to Part 4 (and as set out in the taxonomy 
above), the concept of judicial independence has collective, or institutional, aspects as 
well as individual ones. These aspects are sometimes termed institutional independence 
And functional independence. The International Bar Association Minimum Standards 
of Judicial Independence terms them personal independence and substantive indepen- 
dence, respectively. According to paragraph 1(b) of the standards, "personal indepen- 
dence means that the terms and conditions of judicial service are adequately secured so 
as to ensure that individual judges are not subject to executive control." Substantive 
independence, on the other hand, means that "in the discharge of his/her judicial func- 
tion a judge is subject to nothing but the law and the commands of his/her conscience." 
Article 15(2) of the MCCP addresses both personal and substantive independence. 

Paragraph 2(a) requires that judges and the courts as an institution (i.e., the judi- 
ciary) be insulated from outside pressure. This requirement is addressed more fully in 
Article 16 and its accompanying commentary. 

Paragraph 2(b) requires that guarantees be set in place to ensure unbiased adjudi- 
cation as well as the appearance of unbiased adjudication. This paragraph underscores 
a very important sentiment: judicial independence must be assessed from both an 
objective and a subjective perspective. Objectively, an assessment of judicial indepen- 
dence entails looking at factors such as the appointment of judges, duration of their 
terms of office, and guarantees against external pressure laid out in Paragraph 2(a) 
and Article 16 (see Campbell and Fell v. United Kingdom, Judgment, European Court 
of Human Rights [ECHR], Application nos. 7819/77 and 7878/77, June 28, 1984). 
Equally important is the appearance of independence. An old maxim states that "jus- 
tice must not only be done but must also be seen to be done." The sorts of guarantees 
envisaged in Paragraph 2 have been articulated by the United Nations Human Rights 
Committee in its "General Comment no. 13" (paragraph 3), which states that the issue 
of independence and impartiality raises matters "with regard to the manner in which 
judges are appointed, the qualifications for appointment, and the duration of their 
terms of office; the condition governing promotion, transfer and cessation of their 



62 • Chapter 2, Part 4 



functions and the actual independence of the judiciary from the executive branch and 
the legislative." A number of overlapping and additional guarantees have been elabo- 
rated upon in different instruments on judicial independence. The United Nations 
Basic Principles on the Independence of the Judiciary lists these guarantees under a 
number of different headings, including "Freedom of Expression and Association"; 
"Qualifications, Selection, and Training"; "Conditions of Service and Tenure"; "Pro- 
fessional Secrecy and Immunity"; and "Discipline, Suspension, and Removal." Two 
key principles from this instrument, both found in Principle 11, are that the terms of 
judges' service and conditions of service must be secured by law and that judges should 
receive adequate remuneration. The requirement of adequate remuneration is also 
found in the International Bar Association Minimum Standards of Judicial Indepen- 
dence (paragraphs 14 and 15). The International Bar Association Standards, the United 
Nations Basic Principles (Principle 7), and Procedure 5 of the United Nations Proce- 
dures for the Effective Implementation of the Basic Principles on the Independence of 
the Judiciary all state that court services as a whole should be adequately financed in 
order to ensure institutional independence. The United Nations Procedures for the 
Effective Implementation of the Basic Principles on the Independence of the Judiciary 
also require that "States shall pay particular attention to the need for adequate resources 
for the functioning of the judicial system, including appointing a sufficient number of 
judges in relation to caseloads, providing the courts with necessary support staff and 
equipment, and offering judges appropriate personal security, and remuneration and 
emoluments" (Procedure 5). Some experts argue that and without these resources, 
judiciary independence could be jeopardized because judges might seek to augment 
their income by accepting money or gifts from interested parties, as has occurred in a 
number of post- conflict states and territories such as Cambodia, Kosovo, Liberia, the 
Democratic Republic of the Congo, and Sierra Leone. In addition to receiving security, 
remuneration, and resources, judges must have immunity from suit to safeguard their 
independence as laid down by Principle 16 of the United Nations Basic Principles and 
paragraph 43 of the International Bar Association Minimum Standards of Judicial 
Independence. 

The final aspect of judicial independence — public confidence — is articulated in 
Paragraph 2(c) of Article 15 and specifically addressed in Article 20. 



Article 16: Insulation from Pressure 



Judges must perform their duties independently, and in accordance with the 
applicable law and their solemn declaration. 

No state entity, private or public organization, national or international organi- 
zation, or person may influence, seek to influence, or appear to influence the 
judiciary. 
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The judiciary, meaning judges and courts, must also be independent from 
pressure from within the court and from other courts or judges. 



Commentary 



The insulation of the court system as a whole and the individual judges within it is a 
crucial element of judicial independence set out in Article 15(2)(a). The necessity to 
insulate the courts and judges is recognized in Principles 2 and 4 of the United Nations 
Basic Principles, Values 1.3 and 1.4 of the Bangalore Principles of Judicial Conduct, 
and paragraphs 16 and 46 of the International Bar Association Minimum Standards of 
Judicial Independence. The prime referents that judges must have in carrying out their 
duties are the applicable law and the solemn declaration that they make upon being 
appointed a judge. 

Judges must be insulated from two types of pressure: external and internal. Exter- 
nal pressure means pressure from external actors, for example, the executive, the 
legislature, an international organization, or a private person. The International Bar 
Association Principles state that the executive and ministers of the government must 
not control judicial functions (paragraphs 2, 3, 5, and 16). Nor must pressure be 
brought by international actors. For example, judges in Kosovo complained of undue 
political pressure by international actors requesting that certain suspects not be 
released from detention, although evidence was not sufficient to hold them. This type 
of undue pressure violates the independence of the judiciary. According to the Ban- 
galore Principles, "a judge shall not only be free from inappropriate connections with, 
and influence by, the executive and legislative branches of government, but must also 
appear to the reasonable observer to be free therefrom" (Value 1.3). The second type 
of pressure that must not be exerted over a judge is internal pressure. Pressure must 
not be brought to bear on judges from colleagues and those inside the judicial system. 
Paragraph 46 of the International Bar Association Principles states that, "in the deci- 
sion-making process, a judge must be independent vis-a-vis his judicial colleagues 
and supporters." 

Where there is any doubt as to impartiality, either objective or subjective, a judge 
must excuse himself or herself from the case in accordance with Article 18. Where the 
judge is not forthcoming in exercising this duty, he or she must be disqualified from 
the case under Article 19, if grounds for disqualification apply. 



Article 17: Impartiality of Judges 



1. Judges must decide matters before them without prejudice and without 
improper influence of a direct or indirect nature from any source or for any 
reason. 



64 • Chapter 2, Part 4 



2. Judges must uphold the appearance of impartiality by excusing themselves 
when reasonable to do so under Article 18. A judge who does not excuse 
himself or herself may be disqualified under Article 19 on the basis of lack of 
impartiality. 

3. Judges must not engage in activities or maintain interests in activities or enti- 
ties that affect their impartiality or appearance of impartiality. 



Commentary 



The concept of impartiality requires that a judge act without favor, bias, or prejudice 
in the adjudication of a case. A judge who holds an actual bias or prejudice against a 
person who is party to the proceedings (e.g., the accused) or who has personal knowl- 
edge of the disputed facts of the case cannot be considered to be impartial. Moreover, 
a judge must not have a vested interest in a case. A vested interest occurs where a judge 
has an economic or other interest in the outcome of the case or where he or she has a 
spousal, parental, or other close family, personal, or professional relationship or a sub- 
ordinate relationship with any of the parties. As alluded to in Paragraph 2, the judi- 
ciary must act to ensure that there exists neither actual nor perceived partiality, 
otherwise known respectively as "subjective impartiality" and "objective impartial- 
ity." A judge's objective impartiality may be called into question where he or she 
engages in certain activities outside the scope of his or her work or where, for example, 
he or she has expressed opinions through the media, in writing, or in public actions 
that could adversely affect his or her required impartiality. In some instances, judges 
are barred from certain extra-career activities in order to secure the perception of 
objective independence. This usually does not include teaching but may include 
involvement in certain business activities (as discussed in paragraph 39 of the Interna- 
tional Bar Association Minimum Standards of Judicial Independence). 



Article 18: Excusal of a Judge on 
Account of Lack of Impartiality 

A judge must not participate in a case if he or she: 

(a) is a victim of the criminal offense; 

(b) is a relative of the defense counsel, the victim, the counsel for the victim, 
or the accused; 

(c) has taken part in the proceedings as a prosecutor, a defense counsel, or 
a counsel for the victim, or has been examined as an expert witness or 
witness; or 
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(d) in the same case, has tal<en part in rendering a decision of a lower court, 
or, if in the same court, has taken part in rendering a decision that is being 
challenged by appeal. 

2. A judge must not participate in the confirmation of an indictment where he or 
she has ordered the detention of the suspect. 

3. A judge must not participate in the trial of an accused if he or she: 

(a) has participated in pretrial proceedings, including proceedings to confirm 
an indictment in the same case; or 

(b) has participated in pretrial proceedings, including proceedings to confirm 
an indictment in a different case against the same accused person. 

4. A judge must not participate in a case where, apart from the instances set out 
in Paragraphs 1-3, his or her impartiality might reasonably be doubted on any 
ground. 

5. Where the impartiality of a judge is compromised or is in doubt, the judge 
must make a request to the president of the courts of [insert name of state] 
to be excused from participating in a particular case. 

6. A judge seeking to be excused from his or her functions must make a written 
request to the president of the courts of [insert name of state], setting out the 
grounds for the request. 

7. The president of the courts must treat the request as confidential. 

8. The president of the courts must deliver a decision on whether the requesting 
judge will be excused from the particular case in question. 

9. Where a request for excusal is granted, the president of the courts must 
assign a new judge to the proceedings and ensure that the judge who is the 
subject of the request takes no further part in the proceedings. 

10. All the actions of the judge who has been excused are deemed valid until the 
time at which he or she is excused by the president of the courts. 



Commentary 



Article 18 provides a mechanism for a judge who believes that his or her or the court's 
impartiality — real or perceived — maybe in doubt to excuse himself or herself from a 
case. The Bangalore Principles of judicial Conduct categorically state that "a judge 
shall disqualify himself or herself from participating in any proceedings in which the 
judge is unable to decide the matter impartially or in which it may appear to a reason- 
able observer that the judge is unable to decide the matter impartially" (Value 2.5). 
Paragraphs 1-3 lay out specific instances, based on the general principle set out in 
Article 17, in which a judge must excuse himself or herself on account of lack of impar- 
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tiality, either real or perceived. Paragraph 4 provides a general residual provision that 
requires a judge to excuse himself or herself when, under other circumstances, the 
impartiality of a judge may be in doubt. 

Where there is any doubt as to the impartiality of a judge, the judge must make a 
request for excusal to the president of the courts, who must consider the grounds of the 
request and deliver a decision on the matter. If the judge is excused, a new one must be 
assigned to the case. 

Paragraphs 2 and 3: International human rights jurisprudence discusses the issue of 
whether prior participation in a criminal case renders a judge partial and therefore 
subject to excusal or disqualification. For example, this issue was discussed by the 
European Court of Human Rights in Hauschildt v. Denmark ([1990] 12 ECHR 266). 
Involvement in pretrial proceedings by a judge will not necessarily preclude his or her 
participation in the main trial. According to the European Court, the focus for adju- 
dicating the issue of impartiality should be the "scope and nature" of prior involve- 
ment (Nortier v. The Netherlands [1994] 17 EHHR 273, paragraph 33). 

Under the MCCP, rather than provide for a general provision on a lack of impar- 
tiality based on prior participation, the drafters instead decided to enunciate specific 
instances in Paragraphs 2 and 3 of prior participation that would render a judge par- 
tial and therefore subject to excusal or disqualification. 

In post-conflict states in which there is a shortage of judges. Paragraphs 2 and 3, 
while preferable, may not be entirely feasible. In some instances, the potential pool of 
judges may be exhausted where there is an obligation that the trial judge, for example, 
must have had no prior involvement in the case. In such states, the drafters of new laws 
may wish to consider modifying the provisions of Paragraphs 2 and 3, at least in the 
short term. 



Article 19: Disqualification of a Judge on 
Account of Lack of Impartiality 



1. A suspect, an accused, defense counsel for the suspect or accused, a judge, 
or a prosecutor may at any time object to the participation of a particular 
judge in a case where the judge's impartiality is in doubt. 

2. A request for disqualification of a judge does not suspend the proceedings 
unless the judge in question decides so. 

3. A request for disqualification must be made in writing to the president of the 
courts of [insert name of state] and must be made as soon as the grounds for 
impartiality are discovered. 
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4. A written sworn statement must be prepared that states the grounds upon 
which the request lies. Any relevant evidence must be attached to the sworn 
statement. 

5. The sworn statement must be filed at the registry of the appeals court. The 
registry must transmit the request to the president of the courts immediately. 

6. The registry must also transmit the request for disqualification to the judge 
who is the subject of the request, along with a description of the evidence 
that has been submitted by the party who filed the written statement. 

7. The judge who is the subject of the request for disqualification is entitled to 
present written submissions to the president of the courts. 

8. The president of the courts must determine whether to grant the request on 
the basis of the written sworn statement and the evidence accompanying it 
and the written submissions of the judge in question, if any were presented. 

9. Where a request for disqualification is granted, the president of the courts 
must assign a new judge to the proceedings and ensure that the judge who is 
the subject of the request takes no further part in the proceedings. 

10. All the actions of the judge who has been disqualified will be deemed valid 
until the time at which he or she is disqualified by the president of the courts. 



Commentary 



Where a judge doesnotvoluntarily excuse himself or herself from a case in which there 
is actual or perceived partiality on his or her part, Article 19 provides a mechanism for 
a suspect or accused person or his or her defense counsel, any judge, or the prosecutor 
to file a request for the disqualification of the judge. The request is filed with the regis- 
try of the appeals court, which then transmits it to the president of the courts, who is 
responsible for determining the validity of the claim. This disqualification modality 
should not be confused with removal from office, where a judge is removed perma- 
nently on the grounds of "serious misconduct" or "stated misbehavior," for example, 
both of which are common grounds for permanent dismissal of a judge. Under Article 
19, the judge is disqualified from acting in the course of his or her duties only with 
regard to the particular case in question. However, the issues of lack of impartiality 
raised during the course of the proceedings may be grounds for further disciplinary 
action against the judge or even permanent removal. Permanent dismissal of a judge is 
normally dealt with in a code of ethics or a separate piece of legislation outside of the 
criminal procedure code and is thus not addressed in the MCCP. 
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Article 20: Public Confidence 



The judiciary must ensure that there are procedures in place to enhance public 
confidence, including: 

(a) transparency of the judiciary's activities; and 

(b) representativity. 



Commentary 



According to the Bangalore Principles of Judicial Conduct, "public confidence in the 
judicial system and in the moral authority and integrity of the judiciary is of the utmost 
importance in a modern democratic society" (Preamble). Public confidence is an ele- 
ment of both judicial independence and judicial impartiality. As discussed in the com- 
mentaries to Articles 15 and 16, there is an element of objective, or public, perception 
to both independence and impartiality. A perception of the absence of independence 
and impartiality is as relevant as their actual absence. References to public confidence 
are scattered through the various nonbinding sources on judicial independence and 
impartiality, although it is not specifically mentioned in any of the treaties that refer to 
judicial independence and impartiality. Based on the case law from various interna- 
tional and regional human rights bodies, and on nonbinding instruments on judicial 
independence and impartiality, many scholars maintain that the concept of public 
confidence is best protected by ensuring transparency of the judiciary's actions and 
representativity in the composition of the judiciary. Procedural transparency may 
include measures to make rules, procedures, and practices of courts public and avail- 
able for public reference. It may also include measures to ensure transparency of judg- 
ments and decisions of courts (excluding, of course, the internal deliberations of 
judicial panels and those decisions that are confidential for the purpose of protecting 
a victim or witness). The creation of designated points of contact with other agencies 
in the criminal justice system and beyond is an important transparency mechanism. 
Finally, the publication of court activities, including workload, budget, and staffing 
allocations, may also be an important element of transparency. Representativity relates 
to the composition of the judiciary. The judiciary should as a whole reflect different 
branches of society and include male and female judges from different ethnic and lin- 
guistic groups and different geographical locations. This is an issue relating to judicial 
appointment and should rightly be addressed in a law on courts, for example. 
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Part 5: Organs of the Courts and 
Their Competencies 

Section 1; President and Vice President of the Courts 

Article 21: President and Vice President 



1. The [insert appointing authority] must designate a president of the courts in 
[insert name of state]. 

2. The [insert appointing authority] must designate a judge as vice president of 
the courts in [insert name of state] to serve in the place of the president when 
the president is unable to carry out his or her functions. 



Commentary 



The manner in which the president and the vice president of the courts are appointed 
is not elaborated upon in this paragraph because appointment procedures vary world- 
wide. This issue should be addressed in legislation outside a criminal procedure code, 
either in the constitution, a law on courts, or a separate piece of legislation. 



Article 22: Responsibilities of the 
President of the Courts 



The president of the courts in [insert name of state] is responsible for: 

(a) the overall administration of the courts in [insert name of state]. In par- 
ticular, he or she must supervise the work of the trial courts and the 
appeals court and submit an annual court activity report to the compe- 
tent legislative authority; 
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(b) the preparation of a precise plan outlining the general system of distribu- 
tion of cases to the judges of the trial courts and the appeals court. The 
plan must be published and may be reviewed by the president on a regu- 
lar basis, if necessary; and 

(c) such other duties as specifically provided for in the MCCP. 

Where a matter of administrative practice arises that has not been regulated 
by the MCCP, the matter must be decided by the president of the courts in 
[insert name of state]. 



Commentary 



The president of the courts is the most senior judge, being both the president of all the 
courts in the state and the president of the appeals court. Like the judge administrator 
(who is responsible only for the administration of an individual trial court), the presi- 
dent is responsible for overseeing administrative functioning. The president must 
oversee the administration of not only the appeals court but also every trial court in 
the state. The judge administrators of the trial courts report to the president. The 
president in turn reports to the competent legislative authority (e.g., the parliament). 
Whereas the judge administrator prepares the judge's roster in each trial court, the 
president is responsible for devising a plan for how cases should be distributed (which 
may be based in part on the data received from the judge administrators on how their 
courts are functioning). 

Paragraph 1(c) refers to other duties of the president of the courts. In this regard, 
reference should be made to Article 4(4) (on the duty of the president to resolve dis- 
putes over territorial jurisdictions of trial courts) , Article 273 (on the duty of the presi- 
dent to convene a conditional release panel in certain cases), and Article 322 (on the 
duty of the president to convene special panels for juveniles). 



Section 2; The Registry 

Article 23: Registry 

A registry for each trial court and the appeals court must be established. 
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Article 24: Responsibilities of the Registry 



The registry of each trial court and the appeals court is responsible for: 

(a) the nonjudicial aspects of the administration of each court, including but 
not limited to the receipt of documents to be filed in the court, the organi- 
zation and storage of court documents, the security of court documents, 
and the service of documents; and 

(b) such other responsibilities as provided for in the MGCP. 



Commentary 



Each court will have an individual registry to facilitate its work. A registry's work is 
varied and includes receipt of filed documents at the public counter (e.g., motions, 
applications) that are then distributed to the relevant judge ; service of documents (e.g., 
court decisions, court orders, witness summons); receipt of monies (e.g., fines or appli- 
cable court fees); payment of witness fees and expenses; case management and track- 
ing (which may include the creation of a case record and file folder, indexing, scheduling 
of court dates, and the gathering of data and statistics on court activities); dealing with 
public inquiries; and the organization and storage of official court documents. Staff of 
the registry may also play an active role in assisting the judge during court proceedings 
(e.g., by calling the court to order, calling the cases to be heard in turn, swearing in 
witnesses and interpreters, maintaining log notes and minutes of the proceedings, 
writing up all warrants or orders for the judge to sign, assisting the judge in scheduling 
court dates by reference to the court diary, and ensuring that the records of proceed- 
ings are preserved). Registry staff, sometimes known as clerks, may have a single 
assigned role or may play several different roles within the registry. The registry may 
be divided, for example, into a fines office, a public counter, a typing pool, a records 
department, a public office, and so forth. In a post-conflict state with limited resources 
and personnel, this division may not be feasible and staff members may be required to 
perform a number of different functions. 

Even in a post-conflict context, where only limited resources are available, it is 
essential that this administrative capacity functions effectively; if it does not, judges 
and courts will not be able to effectively function. 
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Section 3; Court Staff 



Article 25: Court Staff 



Each trial court and the appeals court must have such qualified staff as may 
be required for the proper functioning of the court and the discharge of the 
responsibilities of the judges. 

The court staff must exercise their duties under the direction of the judge 
administrator of the trial court or the president of the appeals court. 
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Part 6 : Administration of Courts 

Section 1; Filing Submissions to the Courts 

Article 26: Submissions to the Courts 



1. All written submissions to the court, including motions, applications, written 
indictments, appeals, or other statements, must be filed with the registry of 
the competent court. 

2. Where the MCCP provides that a submission may be made orally before the 
court, the submissions must be entered verbatim into the record of the 
proceedings. 

3. Submissions must be comprehensible, must comply with the provisions of the 
MCCP, and must contain everything necessasy for them to be acted upon. 

4. Where a submission is filed that is incomprehensible or where it does not 
contain everything necessary for it to be acted upon, the competent court 
must summons the person making the submission to correct or supplement 
the submission within a specified period of time. 

5. Where a person summonsed to correct or supplement a submission does not 
do so within the period of time set down by the competent court, the court 
must reject the submission. 

6. The summons to correct or supplement the submission must warn the person 
making the submission of the consequences of his or her failure to correct or 
supplement the submission within the period of time set down by the court. 



Section 2; Service of Documents by the Courts 

Article 27: Service of Documents 



1. Service of documents and other official court materials, including sum- 
monses, orders, decisions, indictments, judgments, or documents whose 
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delivery is required under any provision of the IVICCP, must be made in the fol- 
lowing manner: 

(a) where the recipient can be found in [insert name of state], by hand deliv- 
ery to the recipient, in duplicate, by an appointed document server. The 
original must be left with the recipient, who must acknowledge service 
by signing the copy, which shall promptly be filed at the registry of the 
competent court. If the recipient cannot read or write, a thumbprint will 
suffice. If the recipient refuses to acknowledge service, service is never- 
theless complete if the server certifies the refusal and the time, date, and 
place of delivery. Such certification may be made on the copy that is filed 
at the registry; or 

(b) if the recipient cannot be found, after reasonable efforts have been made 
to find the person, service may be effected by affixing the documents in 
a conspicuous manner to the premises or last address of the recipient in 
[insert name of state]. Service is complete if the document server wit- 
nesses the act and certifies the time, date, place, and manner of ser- 
vice. Such certification may be made on the copy that is filed at the 
registry of the competent court, together with a statement by the server 
who attempted to deliver the relevant documents or other official court 
materials. 

2. Documents or other official court materials must be served upon a prosecutor 
at the office of the prosecutor or the office of the chief prosecutor, depending 
upon the location of the prosecutor to whom the document is being served 
upon. 

3. Service of documents or other official court materials upon a detainee or a 
convicted person must be done through the detention center where he or she 
is detained and upon his or her counsel. 



Commentary 



The method by which documents are served varies around the world. In some states, 
where the postal service is reliable, service of documents is effected through the use of 
registered post. Where there is no reliable postal service (as is often the case in post- 
conflict states), documents must be served in person by an individual who is appointed 
by the court registry to serve the document. In exceptional cases in some states, where 
a person cannot be located or is evading service of a document, service can also be 
effected through "substituted service," which involves publication either in a newspa- 
per or in the community where the person lives. 

The MCCP requires that service be undertaken by a "document server." This per- 
son may be employed either full-time or part-time by the registry of the competent 
court. Documents and other materials should be delivered by hand to the residence of 
the person being served, except where the person being served is the prosecutor or a 
detainee or convicted person, as per Paragraphs 2 and 3. 
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Section 3; Court Summonses 

Subsection 1: Summons of a Suspect or an Accused 



Article 28: Summons of a 
Suspect or an Accused 



The court must summons a suspect or an accused to appear at court hearings 
(including a confirmation hearing under Article 201), a trial, or an appeal. 



Commentary 



Where a suspect or an accused is held in pretrial detention, the detention authority is 
responsible for bringing the person before the court when required. Where a suspect 
or an accused is not held in detention, the court must inform the person when his or 
her presence in court is necessary by way of summons. A summons is an official court- 
ordered document that legally requires a person who is summonsed to appear in court. 
Once summonsed, the suspect or the accused has a legal obligation to appear before 
the court; failure to appear will put the suspect or accused at risk of apprehension 
under Article 41. 



Article 29: Service of a Written 
Summons on a Suspect or an Accused 



1. A written summons must be served on a suspect or an accused in accor- 
dance with Article 27. 

2. The written summons must indicate: 

(a) the name of the competent court issuing the summons; 

(b) the first name, surname, and address of the suspect or the accused; 

(c) an indication that he or she has been summonsed as a suspect or an 
accused; 

(d) the criminal offense or offenses for which the person is suspected or 
accused; 
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(e) the name of the criminal case and the case number in connection with 
which he or she is summonsed; 

(f) where and when the suspect or accused is to appear; 

(g) a warning that the suspect or the accused will be apprehended if he or 
she fails to appear before the court at the time and place specified by the 
court and that he or she may be subject to an order for noncompliance 
with a court order under Article 41 or, in the alternative, may be prose- 
cuted for failure to comply with an order of the court under Article 92 of 
the MCC; 

(h) that the suspect or the accused is required to immediately inform the 
prosecutor and the competent court of any change in his or her address 
and of any intention to change address; and 

(i) the date and signature of the competent judge. 

3. The first time the suspect or accused is summonsed, he or she must be 
informed of his or her rights under Articles 54-71 and 172. 

4. A child under the age of sixteen years old must be summonsed through 
his or her parents, adoptive parents, foster parents, guardian, or legal 
representative. 

5. Where the suspect or the accused is detained, the summons must be served 
through the detention center where he or she is detained and upon his or her 
counsel. 



Article 30: Oral Summons of a 
Suspect or an Accused 



The competent court may orally serve a summons on a suspect or an accused 
who is before the court. 

When an oral summons is delivered to a person who is before the court, the 
court must give the suspect or the accused instructions that he or she will be 
apprehended if he or she fails to appear before the court at the time and place 
specified by the court and he or she may be subject to an order for noncompli- 
ance with a court order under Article 41 or, in the alternative, may be prose- 
cuted for failure to comply with an order of the court under Article 92 of the 
MCC. 
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Article 31: Apprehension Order against a 

Suspect or an Accused for Failure to 

Comply with a Summons 



1 . Where the suspect or the accused fails to appear at proceedings and does not 
justify his or her absence, the court may postpone the proceedings and make 
an apprehension order against the suspect or the accused. 

2. The apprehension order must be in writing and must contain: 

(a) the name of the competent court issuing the summons; 

(b) the first name, surname, and address of the suspect or the accused; 

(c) the criminal offense or offenses for which the person is suspected or 
accused; 

(d) the name of the criminal case and the case number in connection with 
which he or she is summonsed; 

(e) the grounds for ordering that the person must be apprehended; 

(f) the date and time when and the place where the person is to be brought 
before the court; and 

(g) the date and signature of the competent judge. 

3. The police must execute the apprehension order on the date specified in the 
order. The police must bring the apprehended person to the court designated 
in the order at the time specified. 

4. The police officer executing an apprehension order must hand the order to the 
suspect or the accused and instruct him or her to follow the officer. If the sus- 
pect or accused refuses, he or she may be apprehended by the use of reason- 
able force. 

5. If the suspect or the accused justifies his or her absence before apprehension, 
the court must revoke the apprehension order. 



Commentary 



The purpose of an apprehension order is to make the person who is the subject of the 
order appear before the court on a certain date. An apprehension order should not be 
confused with a warrant for detention, which requires that a person be detained in a 
detention center pending trial. An apprehension order gives the police only the power 
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to apprehend a person and to bring that person directly before the court. Where a sus- 
pect or accused fails to appear before the court, the court may, instead of issuing an 
apprehension order, issue an arrest warrant under Article 171(2)(b) on the basis that 
there are grounds justifying the detention of the person who has failed to appear before 
the court (Article 171[2][b] refers to Article 177[2][a] as a grounds of arrest; Article 
177[2][a] provides that a person maybe detained if there is reason to believe the per- 
son may flee to avoid proceedings which could support a warrant for detention. Where 
a suspect or an accused has failed to appear before the court when required, this failure 
may serve to substantiate the belief that the person may flee to avoid proceedings). 
Where an arrest warrant is issued under Article 171, the procedure set out in Article 
172 and Article 173 must be adhered to. 

Subsection 2: Summons of a Witness or an Expert Witness 



Article 32: Summons of a Witness or an 
Expert Witness 



A person may be summonsed as a witness to give evidence in criminal pro- 
ceedings if there is a lil<elihood that he or she possesses information relevant 
to the criminal proceedings. 

An expert witness may be summonsed as a witness to give evidence in crim- 
inal proceedings on account of his or her knowledge, skill, experience, train- 
ing, or education in a particular area of scientific, technical, or other specialized 
knowledge. 

Any person summonsed as a witness or expert witness has a duty to respond 
to the summons and, unless otherwise provided for in the MCCP or in the 
applicable law, to testify before the court. 



Article 33: Service of a Written Summons 
on a Witness or Expert Witness 



1. Except as provided for in Article 34, a written summons must be served on a 
witness or expert witness in accordance with Article 27. 

2. The written summons must indicate: 
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(a) the name of the competent court issuing the summons; 

(b) the first name, surname, and address of the witness; 

(c) where and when the witness must appear; 

(d) the name of the criminal case and the case number in connection with 
which the witness or expert witness is summonsed; 

(e) an indication that the witness or expert witness has been summonsed as 
a witness or expert witness; 

(f ) a warning that the witness or expert witness will be apprehended if he or 
she fails to appear before the court at the time and place specified by the 
court and that he or she may be subject to an order for noncompliance 
with a court order under Article 41 or, in the alternative, may be prose- 
cuted for failure to comply with an order of the court under Article 92 of 
the MCC; and 

(g) the date and signature of the competent judge. 

3. A child under the age of sixteen years old must be summonsed through 
his or her parents, adoptive parents, foster parents, guardian, or legal 
representative. 

^^^^^^^m Commentary ^^^^^^^m 

A summons is an official court-ordered document that legally requires a person to 
appear in court either as a witness or an expert witness. The person served with a sum- 
mons must come before the court and testify at the time and location specified in the 
summons unless there is another legal provision that gives the witness the right not to 
testify (e.g., where the person falls into the category of those not required to testify 
under Articles 243 and 244). 



Article 34: Oral Summons on a 
Witness or an Expert Witness 



1. The competent court may orally serve a summons on a person who is before 
the court. 

2. When an oral summons is delivered to a person who is before the court, the 
court must give the witness or the expert witness instructions that he or she 
will be apprehended if he or she fails to appear before the court at the time 
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and place specified by the court and that he or she may be subject to an order 
for noncompliance with a court order under Article 41 or, in the alternative, 
may be prosecuted for failure to comply with an order of the court under Arti- 
cle 92 of the MCC. 



Article 35: Apprehension Order against a 
Witness or an Expert Witness for 
Failure to Comply with a Summons 



1. Where a witness or expert witness fails to appear or to justify his or her 
absence, the court may: 

(a) impose a fine of up to [insert amount]; or 

(b) order the apprehension of the witness or expert witness. 

2. The apprehension order must be in writing and must contain: 

(a) the name of the competent court issuing the summons; 

(b) the first name, surname, and address of the person to be apprehended; 

(c) the name of the criminal case and the case number in connection with 
which he or she is summonsed; 

(d) the grounds for ordering that the person must be apprehended; 

(e) the date and time when and the place where the person is to be brought 
before the court; and 

(f) the date and signature of the competent judge. 

3. The police must execute the apprehension order on the date specified in the 
order. The police must bring the apprehended person to the court designated 
in the order at the time specified. 

4. The police officer executing an apprehension order must hand the order to the 
person to be apprehended and instruct him or her to follow him or her. If the 
person refuses, he or she may be apprehended by the use of reasonable 
force. 

5. If the apprehended person justifies his or her absence before apprehension, 
the court must revoke the apprehension order. 
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Commentary 



If a person fails to appear before the court, he or she may be apprehended on the 
authority of an apprehension order issued by the judge. As discussed in Article 31, an 
apprehension order should not be confused with a warrant for detention or an arrest 
warrant. The sole purpose of an apprehension order is to bring the apprehended per- 
son before the court. Once brought before a judge, the judge may impose a sanction 
upon the witness or expert witness for noncompliance with a court order in accor- 
dance with Article 41. In the alternative, he or she could also be liable for the criminal 
offense of failure to respect an order of the court under Article 197 of the MCC. 



Subsection 3: Summons of a Police Officer, a Detention Authority Official, 
or a Member of the Military 



Article 36: Summons of a Police Officer, 

a Detention Authority Official, 

or a Member of the Military 



A summons must be served on a police officer, a detention authority official, or a 
member of the military through their command or immediate superior. 
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Part 7: Provisions Relating to 
Court Proceedings 

Section 1; Court Records 

Article 37: Records of Court Proceedings 

1. A record of every court hearing must be made. 

2. The recording must be made by the court. 

3. The record must be in writing or by way of video, digital, or tape recording. 

4. The record must contain: 

(a) the time, date, and place of the hearing; 

(b) the name of persons present at the hearing, including the competent 
judge or judges, the prosecutor, the suspect or accused, counsel for the 
suspect or the accused, witnesses, expert witnesses, interpreters, and 
court staff in attendance; 

(c) a written, typed, shorthand, stenographic, digital, video, or tape record- 
ings of the proceedings; 

(d) a verbatim record of any orders made by the court or any orders requested 
by the prosecutor or the defense; 

(e) a verbatim record of any oral summonses issued by the court in accor- 
dance with Article 30 or 34; and 

(f) a verbatim record of any other decision made by the court. 

5. Where the record is in writing, the pages must be numbered and the compe- 
tent judge must read the record made by the recording clerk for accuracy, 
sign each page, and place the court seal on the document. 

6. The written, digital, video, or tape recordings of proceedings must be pre- 
served and stored in a secure location by the registry. 

7. Except as otherwise provided in the MCCP, the record of the proceedings 
must be made available, upon request, to the prosecutor, to the defense, and 
in appropriate cases to counsel for the victim. 
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Commentary 



As discussed above in the commentary to Article 24, each judge or panel of judges will 
be assisted during the proceedings by a staff member of the registry. It is the responsi- 
bility of the registry staff member to ensure that an accurate record of the proceedings 
is kept throughout the proceedings. 

Avariety of methods are currently used to create a court record: handwritten court 
reports (often in summary form rather than verbatim); cassette or video recording; 
traditional pen-based stenographic reporting techniques; and verbatim technologies 
such as stenotyping and video and audio recording. Some of these methods are 
extremely sophisticated and expensive. For example, computer-aided transcription 
(CAT) uses a computer steno machine equipped with a diskette drive that must be 
operated by a court stenographer. Real-time reporting is an even more sophisticated 
recording technique, which instantly converts the words spoken in the courtroom into 
computerized text. Given the expense of installing and maintaining such recording 
methodologies, they may not be suitable for an underresourced criminal justice sys- 
tem in a post-conflict state. There are, however, a variety of other, less expensive 
options. When considering the options appropriate for a post-conflict state, thought 
should be given to the cost both of installing and maintaining equipment and of 
acquiring necessary supplies (e.g., videocassettes, discs, paper, pens, and so forth). 
Video recording of proceedings may be an option, although probably not in every 
courtroom and case given its expense. Creating a stenographic record of proceedings 
either through a machine or through handwritten stenographic notes may also be 
considered, although this method requires a larger number of competent stenogra- 
phers than many post-conflict states can muster. Therefore, the most common method 
of recording court proceedings is to use reel-to-reel audiocassettes or to create a hand- 
written court report. Audiocassette recording of proceedings is preferable as it pro- 
vides a verbatim record. It is extremely difficult and labor-intensive to create an 
accurate handwritten court record; however, it maybe the only option in certain states. 
Paragraph 4 sets out a number of minimum requirements for the written record. In 
accordance with Paragraph 5, the competent judge is required to thoroughly review 
and approve the written record by signing and placing the court seal on it. This is an 
important oversight function and helps prevent the threat of bribery of court officials 
in exchange for altering the court record, which has proved to be a problem in states 
where written records are the only means of recording court proceedings. 

It is the responsibility of the registry to preserve and store records of court pro- 
ceedings. The registry is also responsible for making the records of proceedings avail- 
able to the parties and, in certain circumstances, to the victim. Where the court 
proceedings are recorded by audiocassette, the registry will normally copy the cas- 
settes and provide them to a party requesting the record. In the case of written records, 
the registry will photocopy the written records or grant the right of access to the origi- 
nal records. Records of proceedings that are closed or confidential (e.g., hearings on 
cooperative witnesses under Article 166, and hearings on witness protection measures 
or witness anonymity under Articles 152 and 160) will be made available only to those 
persons specified in the MCCP. For example, the records of witness anonymity hear- 
ings will be available to the competent judge, the prosecutor, and the defense (but only 
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where the motion for witness anonymity is brought by the defense; where a motion for 
witness anonymity is brought by the prosecutor, the defense will not have access to the 
record of the hearings). Such records must be stored separately for general court 
records under lock and key as required by Article 160. 

In some states and particularly in post-conflict states, court proceedings may be 
monitored by local or international bodies. For example, in post-conflict Liberia, 
United Nations human rights officers have been tasked with monitoring court pro- 
ceedings. Similarly in post-conflict Kosovo, the Organization for Security and Coop- 
eration in Europe was given a mandate to monitor and report on the conduct of 
criminal cases. In other locales, a court monitoring function may be assumed by a 
non-governmental organization. In post-conflict East Timor, the Judicial System Moni- 
toring Programme was established in April 2001 to monitor the processes of the newly 
established Ad Hoc Human Rights Tribunal in Indonesia and the Special Panels for 
Serious Crimes. The Judicial System Monitoring Programme later extended its work to 
court monitoring and judicial system analysis of domestic courts. Considerable debate 
surrounds the right of international and national human rights monitoring bodies to 
have access to court records that are confidential. Some argue that monitoring bodies 
should have access to all court documents if they are to fully monitor the functioning 
of the criminal justice system. In contrast, others argue that granting full access to 
monitors may adversely affect the proceedings. The possibility that external monitors 
may divulge confidential information and endanger the investigation, prosecution, or 
safety of victims and witnesses leads many to believe that full access should not be 
granted to monitors. The MCCP does not contain a provision or statement on the right 
of access by court monitors to court records, although this issue was discussed in detail 
during the drafting of the MCCP. In the end, the drafters decided that the relevant 
national authorities should decide which monitors should have access to court records, 
in full knowledge of what organization the monitors are from. It is important to bal- 
ance the need to facilitate oversight of the criminal justice system by human rights 
monitors against the need to ensure that the investigation of offenses and the safety of 
victims and witnesses are safeguarded. A directive should be prepared on the issue of 
human rights monitors' access to the records and safeguarding of sensitive informa- 
tion by the president of the courts, in addition to necessary memoranda of understand- 
ings (MOUs) between the court system and the relevant local or international 
monitoring organization. In post-conflict East Timor, the government's Directive 
2005/6 prohibited access to case files, except for persons who are direct parties to a 
case, have a "legitimate reason justifying such access," and have obtained authoriza- 
tion from the judge handling the case. 

The MCCP does not address the issue of what constitutes public records. However, 
the judgment in a case must be made public in order to comply with Article 62(3) of 
the MCCP and international human rights law. Beyond this, policies and procedures 
will need to be set in place to regulate what documents and records can be made avail- 
able to the public at its request. 
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Article 38: Records of Other Actions 
Taken by Judges and the Registry 



A written record of all actions in a criminal case not covered in Article 37 
must be made by an individual judge at the same time as the action is under- 
taken or, if that is not possible, immediately thereafter. 

A written record of all actions taken by the registry in a criminal case must be 
made at the same time as the action is undertaken or, and if that is not possi- 
ble, immediately thereafter. 



Commentary 



In order to advance the purposes of effective, efficient, and fair investigations and pros- 
ecutions as set out in Article 2 of the MCCP, all criminal justice actors (judges, police, 
defense counsel, and prosecutors) must be vigilant in their recording of actions taken 
with regard to each case. Accurate record keeping is important from the perspective of 
the prosecution in building a sound and thorough case against the accused person. It 
is also important that the accused person have full information on the actions taken 
against him or her so that the accused can fully mount his or her defense. 

Under Article 29, a judge is required to note any action taken. This note will be 
placed in the court file prepared by the registry, along with other relevant documenta- 
tion such as search warrants, applications for search warrants, decisions, and orders. 



Section 2; Change of Location of Court Proceedings 

Article 39: Change of Location 



1. The court may decide to hold a hearing in a place other than the seat of the 
court when it considers a change of location to be in the interests of justice 
or where reasons of necessity require a change of location. 

2. The prosecutor or the defense in a case may file a motion with the registry of 
the competent court for a change of location. 

3. In deciding upon the motion for a change of location, the court must be guided 
by the particular circumstances of the case and the responsibility of the court 
to facilitate equal access to justice. 
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Commentary 



A change of location entails the transfer of a hearing or a trial from the courthouse of 
the court of competent jurisdiction to another location. The change of location can be 
initiated by the court itself or through the motion of the prosecutor or the defense. A 
change in location does not entail a change in the competent judge or panel of judges. 
The same judge or judges will hear the motion or the case but in a different location. 

The court may choose to change locations for various reasons. For example, in a 
high-profile serious crime case, hearing a case in the regular location may pose a secu- 
rity risk; that risk could be reduced by moving to a more secure courthouse. The change 
in location may be temporary or it may be permanent. It may involve moving from one 
courthouse to another, or from a courthouse to a different kind of facility. A common 
occurrence in states with limited resources (including vehicles to transport prisoners 
to and from court) is for the judge to relocate to a detention center to hear several appli- 
cations or motions for detention in one sitting. This is cost-effective and affords detain- 
ees due access to justice. This sort of change in location would be permissible under the 
MCCP. 



Section 3; Control of Court Proceedings 

Article 40: Sanctions for 
Misconduct before a Court 



1. A court may sanction a person present before it who engages in misconduct 
before it, including a person who disrupts court proceedings. 

2. The court may, after giving a warning as to the consequences of his or her 
misconduct, sanction a person present before it by: 

(a) permanently or temporarily removing a person from the courtroom; or 

(b) imposing a fine not exceeding [insert amount of fine], or a term of impris- 
onment not exceeding one week, upon a person who engages in miscon- 
duct before a court. 

3. A fine or a term of imprisonment imposed under Paragraph 2(b) may be 
appealed under Article 295 of the MCCP. 
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Commentary 



Reference should be made to Articles 189-197 of the MCC, which set out related 
administration of justice offenses. In those MCC articles, the offense of failure to 
respect an order of the court is of particular relevance. In contrast to the sanctions 
provided under Article 40, which may be imposed summarily during a hearing or dur- 
ing the trial in question, a person must be charged with and tried in a separate trial for 
the administration of justice offenses contained in the MCC. 

Reference should be made to Article 295 on the interlocutory appeal mechanism, 
by which an order under Article 40(2)(b) may be appealed. 



Article 41: Sanctions for 
Noncompliance with a Court Order 



1. A court, after giving a warning as to the consequences of noncompliance 
with a court order, may: 

(a) detain a person, except a suspect or an accused, who refuses to comply 
with an order of the court, until such time as he or she complies or until 
compliance becomes irrelevant; or 

(b) impose a fine upon the person not exceeding [insert amount of fine]. 

2. The term of detention imposed by the court under Paragraph 1(a) must not 
exceed four weeks. 

3. A term of detention imposed by the court under Paragraph 1(a) may be 
appealed under Chapter 16 of the MGCP 

4. A fine imposed by the court under Paragraph 1(b) may be appealed under 
Article 295 of the MGCP 



Commentary 



Reference should be made to Article 197 of the MCC, "Failure to Respect an Order of 
the Court." In contrast to Article 41, which provides for immediate coercive action 
on the part of the court. Article 197 provides for ex post facto prosecution of a failure 
to comply with orders of the court and must be addressed by separate criminal 
proceedings. 
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Article 4 1 applies to witnesses and expert witnesses who fail to comply with a sum- 
mons to appear before the court. It also applies to persons who breach other court 
orders, such as a production order under Article 131. 

As set out in Article 41(3), the provisions on habeas corpus contained in Articles 
339-346 apply to a person detained under Article 41 as they apply to all cases where 
any person is deprived of his or her liberty. Reference should be made to the commen- 
taries to Articles 339-346 for further discussion. Reference should also be made to 
Article 295 with regard to an appeal of a fine imposed upon a person for noncompli- 
ance with a court order. 
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Chapter 3: Other Actors in 
Criminal Proceedings 

Part 1: Prosecution Service 

^^^^^^^m Commentary ^^^^^^^m 

There are a number of different types of prosecutorial models found around the world. 
In some systems, the investigation and prosecution of a case are conducted by different 
actors; the police independently conduct the investigation and then hand over evi- 
dence to a prosecutor, who then brings the case before the court. In other systems, the 
prosecutor is responsible both for prosecuting the case and for directing the police in 
the investigation of the case. In yet other systems, the prosecutor may work in tandem 
with an investigating judge and the police in the investigation and prosecution of a 
case. The prosecutor directs the police in the early stages of the investigation and initi- 
ates proceedings, whereupon an investigating judge gathers the evidence and creates a 
case file (or "dossier") that is then submitted to the court. Under this system, the inves- 
tigating judge has broader powers relating to the investigation than a prosecutor does 
in other systems. For example, the investigating judge may order searches of persons 
and property and other investigative measures, whereas in other systems the prosecu- 
tor would be required to submit a motion and obtain an order from the court. 

The drafters of the MCCP debated at length over which prosecutorial model they 
should adopt. Some experts favored the investigating judge model. They argued that in 
a post-conflict state, which typically lacks defense counsel, it would be difficult to 
attain "equality of arms" (this concept is discussed in the commentary in Article 62) 
and that therefore it would be preferable to have impartial investigating judges, who 
could protect the interests of both the prosecution and the defense. Those experts who 
opposed the use of the investigating judge model pointed out that its popularity has 
been declining for many years, and that many states that had once embraced it had 
now abandoned it. They also argued that it was better to decentralize power in the 
investigation and prosecution of criminal cases given the security risks to judges in 
post-conflict states and the risk of pressure being brought to bear on them by those 
associated with the accused in cases involving, for example, organized crime or the 
politically powerful. A third argument against the investigating judge model was that 
it is overly complex for use in a post-conflict state. 

Ultimately, the drafters of the MCCP decided upon a hybrid prosecutorial model 
whereby an independent prosecutor charged with investigating incriminating and 
exonerating evidence equally is responsible for overseeing the investigation of a crimi- 
nal case (which will be conducted by the police under the direct orders of the prose- 
cutor) and for bringing a case before the court. Through the establishment of the 
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prosecutorial model set out in the MCCP, some concerns about ensuring equality of 
arms in a post-conflict state are addressed, as the prosecutor is under an affirmative 
duty to gather evidence both for and against the suspect. The fact that the power to 
investigate is spread out ensures that no one person is responsible for the entire inves- 
tigation and therefore reduces the risk of that person being threatened or bribed. 

States usually have very detailed legislation in place that regulates their prosecu- 
tion services. The state's constitution may contain provisions on the prosecution of 
criminal offenses and the allocation of the power to do so. In addition, there may be 
specific legislative acts, court rules, or circulars dedicated to the prosecution service. 
The MCCP primarily addresses the procedural component of criminal law rather than 
the institutional component. Therefore, the provisions contained in the MCCP are not 
exhaustive by any means. They merely set out a skeletal framework and provide some 
basic principles on a prosecution service, just as Chapter 2 sets out a skeletal court 
system. More detailed legislation is required on matters such as the organization, 
management, accountability, and operation of the prosecution service; and the quali- 
fications required of its staff and their selection, training, status, and conditions of 
service. Codes of ethics and provisions on the accountability, integrity and perfor- 
mance of prosecutors are also required. 

Reference should be made to the United Nations Guidelines on the Role of Prose- 
cutors; the International Association of Prosecutors' Standards of Professional Respon- 
sibility and Statement of Essential Duties and Rights of Prosecutors; and the Council 
of Europe Recommendation (2000)19, or the Role of Public Prosecution in the Crimi- 
nal Justice System. 



Section 1; Organization and Composition of the Prosecution Service 

Article 42: Organization of the 
Prosecution Service 



1. The prosecution service is composed of: 

(a) the office of the chief prosecutor; 

(b) the office of the prosecutor in [insert area over which the office has 
jurisdiction]; 

(c) the office of the prosecutor in [insert area over which the office has juris- 
diction]; and 

(d) the office of the prosecutor in [insert area over which the office has 
jurisdiction]. 
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Commentary 



Article 42 provides that an office of the chief prosecutor be estabhshed. Other offices 
of the prosecutor must be established in the state. These offices maybe established in 
the same geographical area as each trial court (see Article 4 of the MCCP), depending 
on how many trial courts are established. 



Article 43: Composition of the 
Office of the Chief Prosecutor 



1 . The office of the chief prosecutor is composed of a chief prosecutor, a deputy 
chief prosecutor, and general staff. 

2. The chief prosecutor, deputy chief prosecutor, and prosecutors are desig- 
nated by the [insert appointing authority]. 

3. The general staff are appointed by the chief prosecutor. 

4. The role of the chief prosecutor is as the principal official and administrative 
head of the prosecution service and the office of the chief prosecutor and he 
or she is responsible for its overall management and ensuring the due exer- 
cise of its functions. 

5. The role of the deputy chief prosecutor is to serve in the place of the chief 
prosecutor when the chief prosecutor is unable to carry out his or her 
functions. 



Article 44: Composition of the 
Offices of the Prosecutor 



1. Each office of the prosecutor is composed of a deputy prosecutor, prosecu- 
tors of the office of the prosecutor, and general staff. 

2. The deputy prosecutor and the prosecutors are designated by the [insert 
appointing authority]. 

3. The general staff are designated by the deputy prosecutor. 
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4. The deputy prosecutor is the principal official of each office of the prosecutor. 
He or she must report directly to the chief prosecutor with respect to the dis- 
charge of functions of the office of the prosecutor. 

5. The role of prosecutors is to exercise prosecutorial authority relating to crimi- 
nal investigations and criminal proceedings of the office of the prosecutor. 



Section 2; Duties of the Prosecution Service and 
Duties of Prosecutors 



Article 45: Duties of the 
Prosecution Service 

The duties of the prosecution service are to: 

(a) examine any information on criminal offenses committed in [insert name 
of state]; 

(b) direct and supervise the investigation of criminal offenses and the collec- 
tion of evidence by the police; 

(c) conduct investigations and prosecutions before the courts of [insert 
name of state]; and 

(d) undertake such other responsibilities as provided for in the MCCP. 



Commentary 



Article 45 sets out the broad duties of the prosecution service as the body responsible 
for investigating and prosecuting criminal offenses and, as part of this, for directing 
the police in the investigation of criminal offenses. Reference should be made to Arti- 
cle 53 that sets out the corresponding duties of the police to follow the directions of the 
prosecutor in undertaking investigative measures. 
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Article 46: Duties of 
Individual Prosecutors 



In the exercise of their duties, prosecutors must: 

(a) extend the investigation of criminal offenses to cover all facts and evi- 
dence relevant to an assessment of whether a suspect or an accused is 
criminally responsible, and, in doing so, to investigate incriminating and 
exonerating circumstances equally; 

(b) take appropriate measures to ensure the effective investigation and pros- 
ecution of criminal offenses in [insert name of state], and, in doing so, 
respect the interests and personal circumstances of victims and wit- 
nesses and take into account the nature of the criminal offense, in partic- 
ular where it involves sexual violence, gender violence, or violence 
against children; 

(c) to oversee the lawfulness of the actions of the police in a criminal inves- 
tigation; and 

(d) fully respect the rights of suspects, accused persons, and other persons 
under the MGCP and to take affirmative action on every violation of 
human rights. 



Commentary 



As discussed in the general commentary to Chapter 3, Part 1, of the MCCP, prosecu- 
tors are responsible for examining evidence both in favor of and against a suspect or 
an accused person. Prosecutors not only are required to act in the interests of the prose- 
cution of a case but also have an affirmative duty to take investigative measures that 
may reveal exonerating evidence. This is especially important where the accused does 
not have legal representation. 

Paragraph (b) notes the requirement to take into account, in particular, the inter- 
ests of victims and witnesses in cases concerning sexual violence, gender violence, or 
violence against children. The MCC sets out a number of such offenses. Part II, Sec- 
tion 3, addresses sexual offenses ; Article 105 addresses domestic violence while Part II, 
Section 5, sets out a number of offenses against children. The commentaries to these 
articles discuss the fact that sexual and gender violence and violence against children 
are often inadequately addressed in post-conflict states. In some post-conflict states, 
victims of gender or sexual violence or violence against children have reported that the 
police or prosecution service has not taken its allegations seriously. With this fact in 
mind. Article 74 requires that due regard be given to the victims of these offenses. To 
enforce this obligation, sensitization and training of prosecutors are prerequisites. It 
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may also be useful to consider establishing special units within the prosecution service 
to deal specifically with gender and sexual violence and violence against children. It is 
also important to consider the provision of victim and witness services such as coun- 
seling and medical and psychological assistance. Reference should be made to Article 
79 and its accompanying commentary for further discussion. 

In some legal systems, prosecutors are under a "duty to prosecute," meaning that 
they have no discretion about whether to prosecute a particular case if the facts reveal 
a reasonable suspicion that a criminal offense has taken place. This obligation is not 
contained in the MCCP. There are specific and defined instances set out in the MCCP 
where a prosecutor may decline to prosecute a particular case through not initiating a 
formal investigation under Article 96 or through discontinuing an ongoing investiga- 
tion under Article 98. The prosecutor has some discretion, although this is structured 
and clearly delineated in the MCCP and is checked in certain instances by the chief 
prosecutor in accordance with Guideline 17 of the Guidelines on the Role of Prosecu- 
tors, which reads: "In countries where prosecutors are vested with discretionary func- 
tions, the law or published rules or regulations shall provide guidelines to enhance 
fairness and consistency of approach in taking decisions in the prosecution process, 
including waiver of prosecution." Reference should be made to Articles 96 and 98 and 
their accompanying commentaries. 



Section 3; Independence and Impartiality of the 
Prosecution Service and of Prosecutors 



Article 47: Independence of the 
Prosecution Service 



1. The prosecution service must be independent. 

2. Independence entails: 

(a) institutional guarantees of insulation from pressure; and 

(b) guarantees of actual as well as the appearance of unbiased adjudication. 



Commentary 



Guideline 4 of the United Nations Guidelines on the Role of Prosecutors requires that 
states ensure "that prosecutors are able to perform their professional functions with- 
out intimidation, hindrance, harassment, improper influence or unjustified exposure 
to civil, penal or other liability." 
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Just as judicial independence is multifaceted, so too is prosecutorial independence, 
including institutional or functional and individual aspects. Paragraph 2(a) sets out 
the required institutional or functional independence of the prosecution service. Para- 
graph 2(b) provides for the personal independence of prosecutors. Guideline 6 of the 
United Nations Guidelines requires that reasonable conditions of service, adequate 
remuneration, and, where applicable, tenure, pension, and age of retirement of prose- 
cutors all be set out by law or published rules or regulations. These conditions are fun- 
damental elements of ensuring the personal independence of prosecutors. This 
paragraph also underscores an important point: independence must be assessed from 
both an objective and a subjective perspective. 



Article 48: Insulation from Pressure 



Prosecutors must perform their duties independently and in accordance with 
the applicable law and their solemn declaration. 

No state entity, private or public organization, or national or international 
organization or person may influence, seek to influence, or appear to influence 
prosecutors. 

Prosecutors must also be independent from pressure from within the prose- 
cution service. 



Commentary 



The insulation of the prosecution service as a whole and the individual prosecutors 
within it are crucial elements of prosecutorial independence set out in Article 47(2)(a) 
as recognized in Guideline 4 of the United Nations Guidelines on the Role of Prosecu- 
tors. A prosecutor must carry out his or her duties in accordance with the applicable 
law and the solemn declaration that he or she makes upon being appointed a prosecu- 
tor. Prosecutors must be insulated from two types of pressure: external and internal. 
External pressure means pressure from external entities, for example, the executive, 
the legislative, an international organization, or a private person. Internal pressure is 
exerted from within the prosecution service. 
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Article 49: Impartiality of Prosecutors 



1. Prosecutors must act without prejudice and without improper influence of a 
direct or indirect nature from any source or for any reason. 

2. Prosecutors must uphold the appearance of impartiality by excusing them- 
selves when reasonable to do so under Article 50. A prosecutor who should 
but who does not excuse himself or herself under Article 50 must be disquali- 
fied under Article 51 on the basis of lack of impartiality. 

3. Prosecutors must not engage in activities or maintain interests in activities or 
entities that affect their impartiality. 



Commentary 



Guideline 13(a) of the United Nations Guidelines on the Role of Prosecutors requires 
that prosecutors carry out their functions impartially. The concept of impartiality 
requires that a prosecutor act without favor, bias, or prejudice in the adjudication of a 
criminal case. A prosecutor who holds a bias or prejudice relating to a person who is 
party to the proceedings (e.g., the accused person) or who has personal knowledge of 
the disputed facts of the case cannot be considered to be impartial. Moreover, a prose- 
cutor must not have a vested interest in a case. A vested interest occurs where the pros- 
ecutor has an economic or other interest in the outcome of the case or where he or she 
has a spousal, parental, or other close family, personal, or professional relationship or 
a subordinate relationship with any of the parties. 

As alluded to in Paragraph 3, a prosecutor must act to ensure that there exists nei- 
ther actual nor perceived partiality, meaning he or she must be both objectively and 
subjectively impartial. A prosecutor may objectively appear not to be impartial where 
he or she partakes in certain activities outside the scope of his or her work or where, 
for example, the prosecutor has expressed opinions, through the media, in writing, or 
in public actions that, objectively, could adversely affect his or her required impartial- 
ity. In some instances, prosecutors are barred from certain extra-career activities in 
order to secure the perception of objective independence. This prohibition usually 
does not include teaching but may include involvement in certain business activities. 
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Article 50: Excusal of a Prosecutor on 
Account of Lack of Impartiality 



1. A prosecutor must not participate in a case if he or she: 

(a) is a victim of the criminal offense; 

(b) is a relative of the judge, defense counsel, the victim, the counsel for the 
victim or the suspect or accused; or 

(c) has taken part in the proceedings as a defense counsel or a counsel for 
the victim or has been examined as an expert witness or witness. 

2. A prosecutor may not participate in a case where, apart from the instances 
set out in Paragraph 1, his or her impartiality might reasonably be doubted on 
any ground. 

3. Where the impartiality of a prosecutor is compromised or is in doubt, the 
prosecutor must make a request to the chief prosecutor to be excused from 
participating in a particular case. 

4. A prosecutor seeking to be excused from his or her functions must make 
a written request to the chief prosecutor, setting out the grounds for the 
request. 

5. The chief prosecutor must treat the request as confidential. 

6. The chief prosecutor must deliver a decision on whether the requesting pros- 
ecutor will be excused from the particular case in question. 

7. Where a request for disqualification is granted, the chief prosecutor must 
assign a new prosecutor to the case and ensure that the prosecutor who is 
the subject of the request takes no further part in the case. 

8. All actions of the prosecutor who has been disqualified that were taken before 
he or she was excused by the chief prosecutor are deemed valid until the time 
when he or she is excused by the chief prosecutor. 



Commentary 



Article 50 provides a mechanism for a prosecutor who believes that his or her impar- 
tiality — real or perceived — is in doubt to excuse himself or herself from the case. Para- 
graph 1 lays out specific instances, based on the general principle set out in Article 49 
(and similar to those contained in Article 17 on judicial impartiality), in which a pros- 
ecutor must excuse himself or herself on account of a lack of impartiality, either real or 
perceived. Paragraph 2 provides a general residual provision covering other circum- 
stances in which the impartiality of a prosecutor maybe doubted. 
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Article 51: Disqualification of a Prosecutor 
on Account of Lack of Impartiality 



1. A suspect, an accused, or his or her defense counsel, or a judge may at any 
time object to the participation of a particular prosecutor in a case where the 
prosecutor's impartiality is in doubt. 

2. A request for disqualification of a prosecutor does not suspend the 
proceedings. 

3. A written sworn statement must be prepared that states the grounds upon 
which the request lies. Any relevant evidence must be attached to the 
statement. 

4. The written sworn statement must be submitted to the chief prosecutor. 

5. The prosecutor whose impartiality is doubted is entitled to present written 
submissions to the chief prosecutor. 

6. The chief prosecutor must determine whether to grant the request on the 
basis of the written sworn statement and the evidence accompanying it and 
the written submissions of the prosecutor in question, if any were presented. 

7. Where the request is granted, the chief prosecutor must assign a new prose- 
cutor to the case and ensure that the prosecutor who is the subject of the 
request takes no further part in the case. 



Commentary 



Where a prosecutor does not involuntary excuse himself or herself from a case in which 
there is actual or perceived partiality on his or her part, Article 51 provides a mecha- 
nism for a suspect or accused person or any judge to file a request for the disqualifica- 
tion of the prosecutor on the grounds of lack of impartiality. The request is filed with 
the chief prosecutor, who is responsible for determining the validity of the claim. This 
form of disqualification should not be confused with removal from office, which 
involves a prosecutor being removed permanently on the grounds of "serious miscon- 
duct" or "stated misbehavior," for example. Under Article 51, the prosecutor is dis- 
qualified from acting in the course of his or her duties only with regard to the particular 
case in question. Depending upon the circumstances, the issues of lack of impartiality 
raised during the course of the proceedings may be grounds for further disciplinary 
action or even permanent removal. The issue of permanent removal from office is 
normally dealt with in a code of ethics or a separate piece of legislation outside of the 
criminal procedure code. 



gg 



Part 2: Defense Service 



Article 52: Defense Service 



The competent legislative authority must establish a mechanism to provide free 
legal assistance to indigent arrested persons and accused in accordance with 
Article 67 and Article 68. 



Commentary 



Article 52 requires that a defense service be established to provide free legal assistance 
to those who cannot afford it. The purpose of Article 52 is to highlight the necessity for 
a defense service and to emphasize that it should be part of the criminal justice system, 
just as the prosecution service is. Many argue that in post-conflict states most of the 
focus of institutional reform is on courts and the prosecution service, with less atten- 
tion being paid to the defense service. Given the importance of a defense service for the 
proper administration of justice, the drafters of the MGCP decided to require that one 
be established. Article 54, however, does not specify what such a service should look 
like, because of the variations that exist around the world. 

The requirement to establish a defense service derives from Article 67 and Article 
68 of the MGGP. In line with international human rights norms and standards. Article 
67 requires that where an arrested or an accused person does not have sufficient means 
to pay for legal assistance, and where it is in the interests of justice to do so, free legal 
assistance will be provided to the person. Article 68 sets out a number of instances 
where free legal assistance is mandatory, such as where the accused is a child, is mute 
or deaf, or displays signs of mental illness or other mental disabilities; where the per- 
son is accused of a criminal offense that carries a potential penalty of fifteen years' or 
more imprisonment; or where a person is subject to a request for extradition. State 
practice varies as to when the right to free legal assistance begins to apply ("attaches"). 
In some systems, free legal assistance is provided only when formal charges have been 
rendered against a person, in other words, only when the person goes from being a 
suspect as defined in Article 1(43) to being an accused as defined in Article 1(1). (The 
transformation from a suspect to an accused may take place pursuant to an indict- 
ment or the filing of police charges against a person, depending on the particular legal 
system in place. Under the MGGP, a suspect becomes an accused where an indictment 
is presented to the court under Article 195 and later approved by the court at a confir- 
mation hearing under Article 201.) In other systems, free legal assistance is provided 
from the moment a person is arrested and held in detention, prior to the rendering of 
formal charges or an indictment. The latter model is the one that has been adopted in 
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the MCCP. Reference should be made to Article 67 and its accompanying commentary 
for further discussion. 

Each post-conflict state should determine what its defense service will look like 
based on the state's unique situation, its resources, any preexisting mechanisms, and 
the need to ensure "equality of arms" (discussed in the commentary to Article 62) . This 
commentary discusses a variety of options and their advantages and disadvantages. 

Few states provide free legal assistance fully and consistently. The difficulty of 
doing so is exacerbated in post-conflict states struggling to establish, rebuild, or re- 
form institutions and lacking adequate human and materiel resources to provide high- 
quality legal aid to all who need it, especially those who come from marginalized 
groups. Despite the scale of the challenge, every effort must be made to establish a legal 
aid system. Two mechanisms are generally used to provide free legal assistance: legal 
representation and legal advice. Legal representation is provided to an arrested person or 
the accused person by a qualified lawyer, who has the ability to advocate for the person 
in court. Legal advice may be provided by a lawyer, of course, but it may also be pro- 
vided by a range of other actors, for example, paralegals, who are not lawyers by pro- 
fession but who are trained to advise in criminal matters. 

Turning to legal representation first, it is preferable that an arrested or accused 
person be represented by a qualified lawyer. Various methods are used around the 
world to provide free legal assistance, or legal aid, to indigent persons. Many states 
have legislation that sets forth the mechanisms for provision of legal aid. One method 
for providing legal aid is through the "list model" or "panel model," while another is 
through a "defense unit" or the "public defender model." In the first model, counsel is 
selected from a list of lawyers who have been found to meet specified criteria set out in 
legislation. Counsel may be paid at an hourly or daily rate or by a flat fee set according 
to the nature of the case. In the second model, lawyers are hired by the state as full- 
time, salaried employees of a permanent defense unit led by a full-time chief. 

Some experts consulted in preparation of the MCCP expressed a strong preference 
for the establishment of a fully funded and independent defense unit, such as those 
units established for the Special Court for Sierra Leone and the Special Panels for Seri- 
ous Crimes in East Timor. These experts argued that the right to "equality of arms" 
demands that if a fully funded, independent, and adequately resourced prosecution 
service of the kind set out in Chapter 3, Part 1, of the MCCP is established, then an 
equally financed and equally independent defense unit should also be set up. They 
further argued that the establishment of such a unit signals an institutional commit- 
ment to the defense function. A defense unit model may prove less expensive to admin- 
ister than other models; the experience of the ad hoc tribunals shows that in a list 
system it may be difficult to avoid delays, to control costs, and to prevent questionable 
practices such as the splitting of fees with clients' families. Maintenance of a defense 
unit, moreover, fosters the development of defense practitioners whose skills are tai- 
lored to the court before which they appear. Defense unit lawyers can cultivate an 
institutional memory that seldom develops in a list system, in which attorneys appear 
before the court in a sporadic and uncoordinated fashion. The head of a defense unit, 
meanwhile, not only oversees the work of defense unit staff but also acts as an advocate 
for the defense bar in administrative discussions regarding the workings of the court. 
For post- conflict states considering the introduction and establishment of a dedicated 
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defense unit, a model worth studying is that instituted at the Special Court for Sierra 
Leone. 

Many other experts consulted during the drafting of the MCCP were of the view 
that, given resource constraints in many post-conflict states, it may be necessary to 
examine alternative and more pragmatic solutions in order to realize the right to free 
legal assistance. Setting up a defense unit takes time, they noted. They also argued that 
there should be no automatic presumption that one model is better than the other; 
which model of legal aid is appropriate for a given country should be determined 
according to that country's specific circumstances. Some countries opt against a dedi- 
cated defense unit and prefer a well-managed panel program overseen by a legal aid 
board. Moreover, use of a defense unit model may pose significant problems. If the 
number of staff lawyers is small, and the accused are many and interrelated, it will be 
difficult to avoid conflicts of interest in the course of representation. Lawyers not 
employed by the defense unit may feel shut out; in turn, the exclusion of such lawyers 
may hamper efforts to build the capacity of the criminal justice system. 

In post-conflict situations where lawyers are scarce or untrained to handle serious 
criminal cases, a hybrid system, in which a defense unit works in tandem with a list of 
lawyers, might provide a solution to these problems. Even if this model is contem- 
plated at some future time, in the immediate term a list system may be the only option 
available if accused persons are to have some legal representation. 

Other models might also be contemplated, especially where resources are 
extremely limited. These options relate more to the provision of legal advice than legal 
representation (which may be rendered only by a qualified lawyer) as they involve the 
provision of advice by nonlawyers. In some states, such as Malawi and Kenya, and 
in some post-conflict states, such as South Africa and Sierra Leone, paralegal aid 
schemes have been established by non-governmental organizations, with nonlawyers 
being trained in criminal law and procedure in order to provide legal advice to arrested, 
detained, or accused persons. In some places, the state has agreed to allow paralegals 
to enter prisons and detention facilities to advise detainees and convicted persons. 
Permission has also been granted in some states for paralegals to sit in on police inter- 
views and to provide independent advice to arrested or detained persons. One of the 
main functions of paralegals is to make persons aware of their rights through educa- 
tion. Paralegals also play a role in teaching arrested or accused persons how to conduct 
themselves in court in order to represent themselves and ensure that their rights are 
adequately protected. Legal education by paralegals has been pioneered in many inven- 
tive ways, such as the establishment of mock courts in prisons and through role play- 
ing. Paralegals also attend court during hearings or at trial, and although they cannot 
speak before the court, they can advise the arrested or accused person. 

Paralegal aid schemes have proved a highly successful and resource-saving means 
of delivering legal advice where the state-run legal aid system is not functional or is 
incapable of delivering legal aid to all arrested or detained persons. In other systems, 
law students under the supervision of a qualified mentor handle certain aspects of a 
criminal case. Depending on the system, they may have standing to appear in court. 

In post- conflict Kosovo, there was initially no formal system of legal aid in crimi- 
nal cases. If a person appeared before the court, the court could appoint an attorney 
from one of the private lawyers who were part of the Chamber of Advocates, but per- 
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sons in detention had no means of seeking representation from a lawyer unless they 
knew of a lawyer and could pay for his or her services. When the United Nations Mis- 
sion in Kosovo (UNMIK) was established, a list system was set up and a roster of 
attorneys posted at police stations so that arrested or detained persons could contact 
an attorney before they appeared in court. UNMIK later created a Criminal Defense 
Resource Centre to provide defense lawyers with research and technical assistance, 
especially with regard to making arguments based upon international human rights 
standards and to defending clients charged with war crimes, crimes against humanity, 
and genocide. 

In determining how to implement and make effective the right to free legal assis- 
tance in a post-conflict state, national-level planning is crucial. The decision on which 
mechanism to introduce should not be undertaken without first consulting with law- 
yers and the judiciary as well as with the public, non-governmental organizations, civil 
society groups, and other interest groups. The level of funding required to establish, 
operate, and maintain adequate and competent legal aid systems should be carefully 
considered, as should the number and qualifications of the personnel required. What- 
ever legal aid mechanism is established, adequate training of personnel is vital. Where 
a defense unit or a list system of legal aid is established, a code of conduct for those 
providing legal aid must be developed. 

Where the defense unit or the list system is introduced, a post-conflict state must 
consider the competence of the lawyers it engages. International human rights law 
requires that the lawyer represent the arrested or accused person effectively at all criti- 
cal stages of criminal proceedings. (See Artico v. Italy [1980], 3 European Human 
Rights Report [EHRR] 1, paragraph 33, which observes, with particular regard to right 
to counsel, that the European Convention on Human Rights "is intended to guarantee 
not rights that are theoretical or illusory but rights that are practical and effective," 
and ruling that an accused who was deprived of benefit of appointed lawyer's services 
did not receive assistance guaranteed by article 6 [3 ] [c] of the convention.) Principle 6 
of the United Nations Basic Principles on the Role of Lawyers requires that a lawyer 
providing free legal assistance to an indigent arrested person or accused person "must 
be a lawyer of sufficient experience and competence commensurate with the nature of 
the offense to them in order to provide effective legal assistance." 

A post- conflict state with a dearth of qualified lawyers may want to consider 
amending its law to allow for representation by foreign lawyers, who could supplement 
the local pool of lawyers. In post-conflict East Timor, the Solomon Islands, and Cam- 
bodia, provision was made to allow foreign lawyers to act as defense lawyers. However, 
in other post-conflict locales, such as Liberia and Kosovo, the use of foreign lawyers 
was vehemently opposed. It goes without saying that any foreign lawyer working in a 
post-conflict state needs to be fully competent in the types of cases he or she will han- 
dle and fully knowledgeable about the applicable law. 
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Part 3: The Police 
General Commentary 

In some states, the police are wholly responsible for the investigation of an alleged 
criminal offense and the storage of evidence. Once the police investigation is over, the 
police hand over all evidence and the file to the prosecution service. The prosecution 
service then decides whether or not there is strong enough evidence to mount a prose- 
cution. If there is enough evidence, the prosecution service is responsible for bringing 
the case before the court. In other states, the police play a still crucial but less indepen- 
dent role in criminal investigation. The police may act under the direction of either a 
prosecutor or an investigating judge who is responsible for the creation of the case file 
and storage of evidence. Under the MCCP, the police act under the direction of the 
prosecutor in the case. 

As part of the Model Codes project, a Model Police Powers Act has been created; it 
is contained in volume III of the Model Codes for Post- Conflict Criminal Justice. Many 
police acts contain a mixture of administrative and organizational provisions (e.g., 
provisions concerning the organizational structure of the police force, promotion, 
holidays, storage of weapons, and wearing of uniforms) in addition to setting out police 
powers and duties. The Model Police Powers Act, however, does not contain any 
administrative or organizational provisions. Instead, it deals solely with police powers 
and duties. It first covers the broad duties and powers of the police with regard to the 
maintenance of public order and criminal investigation, and then presents detailed 
provisions on the execution of police powers with regard to public order. The execution 
of police powers relating to criminal investigation is contained not in the Model Police 
Powers Act but in the MCCP. Part 3 of Chapter 3 of the MCCP elaborates more fully on 
the broad criminal investigation duties and powers of the police set out in the Model 
Police Powers Act. These powers are also elaborated upon in other parts of the MCCP. 
For example, the power to search premises and seize items is addressed in Articles 118- 
121; the power to question suspects in Chapter 8, Part 3, Section 1; the power to con- 
duct a search of a suspect in Articles 122-125; and the power to conduct a physical 
examination of a suspect in certain defined instances in Article 142. 



Article 53: Duties and Powers of the 
Police Relating to Criminal Investigation 



1. The police are under a duty to investigate criminal offenses and must take all 
measures without delay to: 

(a) prevent the concealment or loss of evidence; 
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(b) locate the perpetrator of a suspected criminal offense; 

(c) prevent the perpetrator or any accomplice from hiding or fleeing; 

(d) detect and preserve traces or other evidence of a suspected criminal 
offense and objects that might be used as evidence; and 

(e) collect all information that may be of use in criminal proceedings. 

The police are also under a duty to make a written record or official note of: 

(a) all actions taken in the investigation of a suspected criminal offense; 

(b) facts and circumstances that are pertinent to the investigation; and 

(c) all evidence or objects that have been gathered or found in the course of 
the investigation. 

In order to perform the duties set out in Paragraph 1, the police have the pow- 
ers set out in the MCCP, the Model Police Powers Act and under the applica- 
ble law. 



Commentary 



Paragraphs 1 and 2: The Model Pohce Powers Act (MPPA) sets out the general duties 
of the policing authority including the duty of the policing authority to prevent, detect, 
and investigate criminal offenses. Paragraph 1 above elaborates upon the specific 
duties inherent in the broad duty outlined in the MPPA. In addition. Paragraph 2 
requires that policing officials make an official note or written record of all actions 
taken in the investigation of a criminal offense and of any evidence gathered. This is 
especially important given the prosecutorial structure contained in the MCCP, 
whereby the prosecutor, directing the police, relies on the police to carry out the inves- 
tigation and gather evidence. Once recorded, the details regarding the investigation or 
the evidence must be handed to the prosecutor to be put in the case file or, in the case 
of evidence, to be stored by the prosecutor. 
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Chapter 4: Rights of the 
Suspect and the Accused 

Part 1: General Fair Trial Rights 

Article 54: Right to Equality before the 
Law and the Courts 



1. All persons are equal before the law. 

2. All persons are equal before the courts. 

^^^^^^^m Commentary 

Paragraph 1: The guarantee contained in Paragraph 1 derives from a number of inter- 
national and regional human rights treaties. It is expressed in Article 26 of the Inter- 
national Covenant on Civil and Political Rights, Article 24 of the American Convention 
on Human Rights, Article 3 of the African Charter on Human and Peoples' Rights, 
and Article 1 1 of the Arab Charter on Human Rights. Equality before the law relates to 
the equal treatment of persons in the application and enforcement of the law. It applies 
to all public officials, including judges, prosecutors, and policing officials, and requires 
that they treat all persons equally. Equality of treatment, however, does not mean iden- 
tical treatment for all persons. Instead, it means that persons in a like position should 
be treated in the same way. The right to equality before the law is also related to the 
right to freedom from discrimination under Article 55. 

A related but different concept to equality before the law is the right to equal pro- 
tection of the law, a right which is also contained in Article 26 of the International 
Covenant on Civil and Political Rights, Article 3 of the African Charter on Human 
and Peoples' Rights, and Article 24 of the American Convention on Human Rights. 
Equal protection of the law relates to lawmaking and requires that all persons be 
treated equally in domestic laws. 

Paragraph 2: The right to equality before the courts is a subset of the general right to 
equality and comes from Article 14(1) of the International Covenant on Civil and 
Political Rights, Article 5(a) of the International Convention on the Elimination of All 



106 • Chapter 4, Part 1 



Forms of Racial Discrimination, and Article 15(2) of the Convention on the Elimina- 
tion of Discrimination against Women. 



Article 55: Right to 
Freedom from Discrimination 



No person may be discriminated against on grounds such as sex, race, color, lan- 
guage, religion or belief, political or other opinion, sexual orientation, national, eth- 
nic or social origin, wealth, birth, or other status. 



Commentary 



The right to freedom from discrimination applies more broadly than just in the con- 
text of the criminal justice system; however, in this context, it refers to freedom from 
discrimination both in the criminal law and in the operation of criminal justice. The 
right to nondiscrimination is found in the Universal Declaration of Human Rights 
(Article 10), the International Covenant on Civil and Political Rights (Article 26), the 
American Convention on Human Rights (Articles 1[1] and 24), the Arab Charter on 
Human Rights (Article 3), and the Universal Islamic Declaration of Human Rights 
(Article III). There are also two treaties dedicated to the treatment of non-discrimi- 
nation: the International Convention on the Elimination of All Forms of Racial Dis- 
crimination and the Convention on the Elimination of Discrimination against 
Women. The United Nations Human Rights Committee in General Comment no. 18 
on Non-Discrimination has termed the right to nondiscrimination "a basic and gen- 
eral principle relating to the protection of human rights" (paragraph 1). Article 55 of 
the MCCP requires that discriminatory distinctions not be made between different 
people based on the grounds listed. To gain some idea of what "discrimination" 
means, it is useful to look to the definition of "racial discrimination" contained in 
Article 1(1) of the International Convention on the Elimination of All Forms of Racial 
Discrimination, which states that racial discrimination means "any distinction, 
exclusion, restriction or preference based on race, colour, descent, or national or eth- 
nic origin which has the purpose or effect of nullifying or impairing the recognition, 
enjoyment or exercise, on an equal footing, of human rights and fundamental free- 
doms in the political, economic, social, cultural or any other field of public life." 

This is not to say that distinctions between persons cannot be made. Distinctions 
between different persons are in fact permissible, even on the basis of the groups listed. 
The United Nations Human Rights Committee has stated that the determinant of 
whether a distinction is discriminatory is whether it is "reasonable and objective" and 
whether its aim is to achieve a purpose that is legitimate under the covenant (see Gen- 
eral Comment no. 18, paragraph 13). The European Court of Human Rights has added 
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to this that there must be a "reasonable relationship of proportionality" between the 
different treatment and the aim pursued (see Case Relating to Certain Aspects of the 
Laws on the Use of Languages in Education in Belgium v. Belgium, application no. 
1474/62 ;1677/62;1691/62 [1967], ECHR 1 [February 9, 1967], paragraph 10). 

Many of the grounds of discrimination listed in Article 55 are self-explanatory. 
The "other status" ground has been interpreted by the United Nations Human Rights 
Committee to include discrimination based on nationality, marital status, place of 
residence within a state, a distinction between foster children and natural children, 
and differences between students at public and private schools (see Sarah Joseph, Jenny 
Schultz, Melissa Castan, and Ivan Shearer, The International Covenant on Civil and 
Political Rights: Cases, Commentary and Materials, p. 690). 



Article 56: Presumption of Innocence 



All persons are presumed innocent until proven guilty in accordance with the appli- 
cable law. 



Commentary 



The presumption of innocence is contained in international and regional instruments 
such as the Universal Declaration of Human Rights (Article 11), the International 
Covenant on Civil and Political Rights (Article 14 [2]), the American Declaration of 
the Rights and Duties of Man (Article XXVI), the American Convention on Human 
Rights (Article 8[2]), the African Charter on Human and Peoples' Rights (Article 
7[b]), and the Arab Charter on Human Rights (Article 16). It is also found in the 
United Nations Standard Minimum Rules for the Treatment of Prisoners (Rule 84 [2]). 
Guilt cannot be presumed before the prosecution proves a charge beyond reasonable 
doubt, and this principle applies until the judgment is made final as defined in Article 
266 of the MCCP. There are a number of ways in which the presumption of innocence 
can be protected. First, according to the United Nations Human Rights Committee, 
the presumption is breached where public officials prejudge the outcome of a trial 
(General Comment no. 13, paragraph 7). Public officials include judges, prosecutors, 
the police, and government officials, all of whom must avoid making public state- 
ments of the guilt of an individual prior to a conviction or after an acquittal. It is per- 
missible, however, for the authorities to inform the public of the name of a suspect and 
that the person has been arrested or has made a confession, as long as the person is not 
publicly declared guilty (see the European Court of Human Rights case of Worm v. 
Austria, application no. 83/1996/702/894 [August 29, 1997], paragraph 52). A second 
element in protecting the presumption of innocence relates to the burden of proof. 
The burden of proof refers to which party will have the burden of proving a particular 
fact or set of facts. In order to protect the presumption of innocence, the burden of 
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proof should be on the prosecution to prove the guilt of the accused rather than on the 
accused to prove his or her innocence. This principle is enshrined in Article 216 of the 
MCCP. 

A third way in which the presumption of innocence can be maintained relates to 
how the suspect or accused person is presented. A suspect or accused person should 
not be made to look like a guilty person by being caged or shackled in the courtroom 
or forced to appear in court wearing a prison uniform or with his or her head shaved. 
If possible, the accused should be allowed to dress in civilian clothes for the duration 
of the trial. The presumption of innocence will not be violated where the accused per- 
son needs to be handcuffed or restrained to prevent his or her escape or to maintain 
the general security of the courtroom. 

In addition to these guarantees, it is important that prior convictions of the accused 
not be disclosed to the court in the course of the trial, a disclosure that might unduly 
influence the decision of the judge and consequently violate the presumption of inno- 
cence. (Prior convictions may be considered, however, at a hearing on penalties con- 
ducted once an accused person has been found guilty of a criminal offense.) A person's 
right to the presumption of innocence may be violated not only leading up to and dur- 
ing a trial but also, if the person has been acquitted, afterward. Where a person has 
been acquitted, it is important for public officials not to make any statements suggest- 
ing that the person should have been found guilty. 

The presumption of innocence is linked to many other fair trial rights; for exam- 
ple, the presumption of liberty found in Article 169 of the MCCP stems from the pre- 
sumption of innocence, as does the right to trial without undue delay and the right of 
a detained person to trial within a reasonable time or release found in Article 63, and 
the freedom from self-incrimination laid out in Article 57. The right to a trial by an 
impartial judge as set out in Article 17 overlaps with the presumption of innocence. 



Article 57: Privilege against 
Self-incrimination and the Right to Silence 



1. No person may be compelled to testify against himself or herself or to con- 
fess guilt. 

2. No negative inferences may be derived from a person's failure to testify 
against himself or herself or to confess guilt. 



Commentary 



Paragraph 1: The right not to be compelled to testify against oneself and the right not 
to confess guilt are expressed in Article 14(3)(g) of the International Covenant on 
Civil and Political Rights, Articles 8(2)(g) and 8(3) of the American Convention on 
Human Rights, and Principle 21 of the Body of Principles for the Protection of All 
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Persons under Any Form of Detention or Imprisonment. While these rights are not 
expressly provided for in the European Convention on Human Rights and Fundamen- 
tal Freedoms, the European Court for the Protection of Human Rights and Funda- 
mental Freedoms has declared that the right not to be compelled to testify against 
oneself and the right not to confess guilt are implicit in the right to a fair trial set out 
in Article 6(1) of the convention. 

The right not to be compelled to testify against oneself and the right not to confess 
guilt include two elements: the right to freedom from self-incrimination and the right 
to silence. These components are related and at times overlapping, but they are dis- 
tinct. The right to silence encompasses only oral representations made by a person and 
refers to a person's right not to make oral statements to the police or any other criminal 
justice actor during the investigation of a criminal offense. The freedom from self- 
incrimination is broader in scope and refers to both oral representations and to the 
provision of any materials that may tend to incriminate a person. Under international 
human rights law, what is excluded from the freedom from self-incrimination are 
materials that are legally obtained from the accused under compulsory powers of 
criminal investigation such as breath, blood, and urine samples and bodily tissue for 
the purpose of DNA testing. 

The right to silence is recognized as absolute in many states. In addition, under the 
international human rights conventions, there is no limitation placed on these rights. 
In some domestic jurisdictions, statutory provisions have been included to the effect 
that a person has the right to silence and the freedom from self-incrimination, but if the 
person does not provide information to the authorities or at trial, then adverse infer- 
ences maybe drawn from the failure to provide information. The case law on such limi- 
tations on the right to silence and freedom from self-incrimination, mainly deriving 
from the European Court of Human Rights, is somewhat unclear. Under cases such 
as Fwnfce y. France (application no. 10828/84, Judgment [February 25, 1993], paragraph 
44), the European Court has stated that the freedom from self-incrimination is abso- 
lute. In the case of Saunders v. United Kingdom (application no. 19187, Judgment 
[December 17, 1996], paragraph 71), the court stated that self-incrimination was an 
absolute right and even applied where the compulsion to testify resulted in the giving of 
exculpatory evidence. On the other hand, in the case of Murray v. United Kingdom, the 
European Court — dealing with both the right to freedom from self-incrimination and 
the right to silence — deemed that a law that drew adverse inferences from an accused 
person's silence did not violate the European Convention because the inferences were 
not decisive to the finding of criminal responsibility. The drafters of the MCCP were 
firmly of the view that the right to silence and the freedom from self-incrimination 
should be recognized as absolute and unqualified rights under the MCCP. Part of the 
rationale for this view is the fact that where a person's right to silence is compromised, 
allowing adverse inferences means that the silence of a person is taken as an admission 
of guilt and thus the person's right to the presumption of innocence is violated. 

As well as being related to the presumption of innocence, the right to silence and 
the freedom from self-incrimination are also related to the right to freedom from 
coercion, torture, or cruel, inhuman, or degrading treatment contained in Article 58, 
because the right to freedom from self-incrimination and the right to silence prohibit 
the use of these techniques to compel testimony. 

As part of the right to silence and the freedom from self-incrimination, a suspect 
or an accused must be informed of these rights, as stipulated in Article 172(3)(a). 
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Article 58: Right to Freedom from 

Coercion, Duress, Threat, Torture, or 

Cruel, Inhuman, or Degrading Treatment 



1. All persons have the right to be free from any form of coercion, duress, or 
threat of duress. 

2. All persons have the right to be free from torture, threat of torture, or any 
other form of cruel, inhuman, or degrading treatment or punishment. 



Commentary 



The right to freedom from coercion, duress, or threat is related to the right to freedom 
from self-incrimination and the right to silence set out in Articles 57 of the MCCP, 
Article 14(3)(g) of the International Covenant on Civil and Political Rights, Articles 
8(2)(g) and 8(3) of the American Convention on Human Rights, and Principle 21 of 
the Body of Principles for the Protection of All Persons under Any Form of Detention 
or Imprisonment. According to the United Nations Human Rights Committee in 
General Comment no. 13, as part of the right to freedom from self-incrimination and 
the right to silence, any methods of compulsion are wholly unacceptable (paragraph 
14). In addressing a number of cases brought before it, the United Nations Human 
Rights Committee has stated that the freedom from compulsion to testify or to confess 
guilt "must be understood in terms of the absence of any direct or indirect physical or 
psychological pressure from the investigating authorities on the accused with a view to 
obtaining a confession of guilt" (Kelly v. Jamaica, communication no. 253/1987, Judg- 
ment [April 8, 1991], UN document CCPR/C/4/D/253/1987, paragraph 5.5). 

The right to freedom from torture or cruel, inhuman, or degrading treatment 
stems from a number of international instruments, including the Universal Declara- 
tion of Human Rights (Article 5), the International Covenant on Civil and Political 
Rights (Article 7), the American Convention on Human Rights (Article 5), the African 
Charter on Human and Peoples' Rights (Article 5), and the Convention on the Rights 
of the Child (Article 37). Unlike other rights, such as the right to privacy or the right 
to freedom of expression, the right to freedom from torture or cruel, inhuman, or 
degrading treatment is an absolute right. This means that under no circumstances can 
a person's right to freedom from torture be violated. According to the United Nations 
Human Rights Committee, the prohibition of torture "allows of no limitation" (Gen- 
eral Comment no. 20, paragraph 3). In 1984 a convention was drafted and signed spe- 
cifically on this subject: the United Nations Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment. The meaning of torture is 
spelled out in Article 1 of the convention: (1) the infliction of "severe pain or suffering" 
(discussed below), (2) for a number of purposes listed in the convention (discussed 
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below), (3) at the instigation of or with the consent or acquiescence of a pubhc official 
or other person acting in an official capacity. The issue of what constitutes torture or 
"cruel, inhuman, or degrading treatment" has been the subject of debate. Some com- 
mentators view torture as an aggravated form of cruel, inhuman, or degrading treat- 
ment, while other bodies, such as the United Nations Human Rights Committee, view 
them as synonymous. 

Torture or cruel, inhuman, or degrading treatment may be either physical or men- 
tal. Many people wrongly believe that such treatment involves only physical acts. The 
United Nations Human Rights Committee has stated that torture and cruel treatment 
"relates not only to acts that cause physical pain but also to acts that cause mental suf- 
fering to the victim" (General Comment no. 20, paragraph 5). Article 2 of the Inter- 
American Convention to Prevent and Punish Torture elaborates on this, stating that 
"torture shall also be understood to be the use of methods upon a person intended to 
obliterate the personality of the victim or to diminish his physical or mental capaci- 
ties, even if they do not cause physical pain or mental anguish." There is no definitive 
list of what constitutes torture or cruel, inhuman, or degrading treatment; this will 
need to be decided on a case by case basis. Some guidance has been given by interna- 
tional and regional human rights bodies; for example, prolonged solitary confinement 
has been held to amount to torture and ill-treatment (see United Nations Human 
Rights Committee, General Comment no. 20, paragraph 6), as does the use of physical 
pressure during interrogation, hooding a person (placing a black hood over a detain- 
ee's head), subjection to loud noise, sleep deprivation and deprivation of food, wall- 
standing (forcing detainees to stand with their legs spread against a wall for long 
periods of time), death threats, violent shaking, and using cold air to chill a person. 
Further guidance may be obtained by making reference to the jurisprudence of the 
United Nations Human Rights Committee, the European Court of Human Rights, the 
Inter- American Commission on Human Rights, the Inter-American Court of Human 
Rights, the African Commission and Court on Human Rights, and the European 
Committee against Torture and to the work of the United Nations Special Rapporteur 
on Torture. With regard to the European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment (CPT), reference may be made to 
The CPT Standards: "Substantive" Sections of the CPT's General Reports, which outlines 
numerous acts that the committee considers to amount to torture or cruel, inhuman, 
or degrading treatment in the context of criminal proceedings. Also useful are Com- 
bating Torture: A Manual for Judges and Prosecutors, produced by the Human Rights 
Centre of the University of Essex and the Manual on the Effective Investigation and 
Documentation of Torture and Other Cruel, Inhuman or Degrading Treatment or Pun- 
ishment (the "Istanbul Protocol"). Articles 229 and 232 of the MGCP require that all 
evidence obtained through torture or cruel, inhuman, or degrading treatment should 
be excluded from evidence by the court. 
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Article 59: Right to an Interpreter 



A suspect or an accused has the right to the free assistance of an interpreter if he 
or she cannot understand or speal< the language used in court. 



Commentary 



Interpretation is the oral conversion of information from one language to another. It 
is related but different from translation, which involves converting a written docu- 
ment from one language into another. The right to an interpreter is guaranteed by 
Article 14(3)(f) of the International Covenant on Civil and Political Rights, Article 
6(3)(e) of the European Convention for the Protection of Human Rights and Funda- 
mental Freedoms, and Article 8 (2) (a) of the American Convention on Human Rights. 
While the right to interpretation is mentioned in international human rights instru- 
ments, the right to translation is provided for only in the American Convention on 
Human Rights. In practice, however, the right to translation has been found to be 
inherent in the right to an interpreter. 

The right to an interpreter should be available at all stages of criminal proceedings. 
Article 172(3)(i) requires that when a person is arrested, he or she is entitled to an 
interpreter and to such translations as are necessary to meet the requirement of fair- 
ness. According to General Comment no. 13 of the United Nations Human Rights 
Committee, the right to an interpreter should be available to all people who do not 
speak or understand the language of the court, including nationals and nonnationals 
(paragraph 13). International human rights law does not require that a person who 
understands or speaks the language of the court be provided with an interpreter where 
he or she would prefer to speak another language, for example, his or her native lan- 
guage (see comments of United Nations Human Rights Committee in Bihan v. France 
[communication 221/1987, UN document CCPR/C/41/D/221/I987 at 43 (1991)] and 
Barzhigv. France [communication 327/1988, UN document CCPR/C/41/D/327/1988 
at 92 (1991)]), nor does it provide for the right to speak one's own language in court. 
Therefore, where a person meets the requirement of being able to speak or understand 
the language being spoken in the course of the criminal proceedings, he or she will not 
be provided with an interpreter. 

The right to interpretation is related to the right to defend oneself personally or 
through counsel under Article 65 and the right to prepare a defense under Article 61. 
According to the United Nations Human Rights Committee in General Comment no. 
13, the right to an interpreter is "of basic importance in cases in which ignorance of the 
language used by a court or difficulty in understanding may constitute a major obsta- 
cle to the right of defense (paragraph 13)." 
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Article 60: Right to Be 
Informed of the Charges 



An accused has the right to be informed promptly and in detail in a language in 
which he or she understands of the nature and cause of the charge against him 
or her. 



Commentary 



The right to be informed in detail of the charges against a person is derived from Arti- 
cle 14(3)(a) of the International Covenant on Civil and Political Rights, Article 6(3)(a) 
of the European Convention for the Protection of Human Rights and Fundamental 
Freedoms, and Article 8(2)(b) of the American Convention on Human Rights. This 
right applies to accused persons as defined in Article 1(1) rather than to suspects as 
defined in Article 1(43). A suspect has the right in accordance with Article 172 (2) (a) 
to be informed at the time of arrest of the reasons for his or her arrest and the right to 
be informed of any charges against him or her. Once a suspect becomes an accused 
person by reason of the confirmation of an indictment by the court or when a suspect 
is charged and is proceeded against by way of expedited trial, the extent of the infor- 
mation required by the accused person is greater. The accused person and his or her 
defense counsel will wish to prepare an adequate defense and, in accordance with Arti- 
cle 61, will require the facilities to do so. Part of the right to facilities to prepare a 
defense contained in Article 61 is access to information that the defense can use to 
defend the accused person. Thus, the right to be informed of the charges and the right 
to the preparation of a defense are interlinked. 

According to General Comment no. 13 of the United Nations Human Rights Com- 
mittee in interpreting Article 14(3)(a) of the International Covenant on Civil and Polit- 
ical Rights (the wording of which is duplicated in Article 60), the information given to 
the accused person must provide the law (i.e., the "nature") and the alleged facts (i.e., 
the "cause") upon which the charge is based (paragraph 8) . The United Nations Human 
Rights Committee in its General Comment goes on to explain that promptly, in the 
context of Article 14(3)(a) of the International Covenant on Civil and Political Rights 
means "as soon as the charge is first made by a competent authority" (paragraph 8). 

In order for an accused person to enjoy the right contained in Article 63, disclosure 
of information is required on the part of the prosecutor. Reference should be made to 
Articles 195 and 196, which require that the indictment filed against the suspect be 
transmitted to the suspect (the indictment contains information on both the legal and 
factual claims made by the prosecutor against the suspect). Reference should also be 
made to Chapter 10, Part 3, which outlines the disclosure regime and the various obli- 
gations on the prosecution to disclose relevant evidence to the accused person prior to 
the trial. 
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Article 61: Right to 
Preparation of a Defense 



An accused has the right to adequate time and facilities for the preparation of his 
or her defense. 



Commentary 



The right to adequate time and faciUties for the preparation of the accused's defense is 
contained in Article 14(3)(b) of the International Covenant on Civil and Political 
Rights, Article 8(2)(c) of the American Convention on Human Rights, and Article 
6(3)(b) of the European Convention for the Protection of Human Rights and Funda- 
mental Freedoms. It is a fundamental aspect of the principle of "equality of arms," dis- 
cussed in the commentary to Article 62 of the MCCP. According to General Comment 
no. 13 of the United Nations Human Rights Committee, "what is 'adequate time' 
depends on the circumstances of each case" (paragraph 9). It will also largely depend 
on the complexity of the case. As to the concept of facilities, the United Nations Human 
Rights Committee in General Comment no. 13 stated that "facilities must include 
access to documents and other evidence which the accused requires to prepare his 
case, as well as the opportunity to engage and communicate with counsel" (paragraph 
9). Thus, the right to prepare a defense is related to the right to communicate with 
counsel set out in Article 70. The right to the preparation of a defense is also related to 
the disclosure regime established under the MCCP because this is the mechanism by 
which the prosecution must give the accused and his or her counsel relevant informa- 
tion to prepare the accused's defense. Reference should be made to Chapter 10, Part 3, 
which provides the obligations on the prosecution to disclose the indictment and other 
evidence to the defense pending a confirmation hearing, and Chapter 10, Part 4, which 
sets out the pretrial disclosure regime applicable under the MCCP. 

Where the defense believes that it has been granted insufficient time to prepare a 
defense, it may make a motion to the court under Article 203 (4) for an adjournment. 
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Article 62: Right to a Fair and 

Public Hearing and the Right to Be 

Present during a Trial 



1. All persons are entitled to a fair and public hearing. 

2. The press and the public may be excluded from all or part of a trial for any of 
the following reasons: 

(a) to protect morals, public order, or national security; 

(b) where the interests of a child so requires; 

(c) where the protection of the private lives of the parties to the proceedings 
or witnesses so requires, such as in cases of sexual offenses; or 

(d) in special circumstances, and only to the extent necessary, where pub- 
licity would prejudice the interests of justice. 

3. Court judgments must be made public, except where the interests of a juve- 
nile requires otherwise. 

4. An accused person has the right to be tried in his or her presence, except as 
otherwise provided for in the MCCP. 



Commentary 



Paragraph 1: The right to a fair and pubhc hearing is set out in a number of interna- 
tional and regional human rights instruments, including the Universal Declaration of 
Human Rights (Article 10), the International Covenant on Civil and Political Rights 
(Article 14 [1]), and the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (Article 6[1]). The concepts of a "fair hearing" and a "public 
hearing" will be addressed separately. 

The concept of a fair hearing is a general principle that applies to the whole crimi- 
nal process. It is possible for a trial to provide all the other enumerated fair trial rights 
set out in international human rights law and yet not constitute a fair trial if it, as a 
whole, does not comply with the precept of fairness. These enumerated rights are only 
minimum guarantees. The right to a fair trial has therefore been construed as having 
a residual meaning that includes other indefinable characteristics that are necessary 
for the fair administration of justice. According to the United Nations Human Rights 
Committee's interpretation, the right to a fair trial is broader than the sum of the indi- 
vidual fair trial guarantees and depends on the entire conduct of the trial (General 
Comment no. 13, paragraph 5). Similar sentiments have been expressed by the Inter- 
American Court of Human Rights {Exceptions to the Exhaustion of Domestic Remedies, 
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Annual Report of the Inter-American Court [August 10, 1990], OAS/ser. L/V/III.23, 
doc. 12, rev. 1991, page 44, paragraph 24). Implicit in the right to a fair trial is the con- 
cept of the "equality of arms." According to the European Court of Human Rights, 
" [e] quality of arms, which must be observed throughout the trial process, means that 
both parties are treated in a manner ensuring that they have a procedurally equal posi- 
tion during the course of the trial, and are in an equal position to make their case" 
(Ofrer and Hopfinger, applications nos. 524/59 and 617/59, Yearbook 6, December 12, 
1960, pages 680 and 696). Violations of the equality of arms principle have been found 
by the European Court of Human Rights where, for example, one side was denied 
access to relevant documents contained in the case file, where a court considered sub- 
missions from only one party, and where one party was never informed about relevant 
dates in proceedings. 

With regard to the required public nature of hearings, the United Nations Human 
Rights Committee has held that "apart from such exceptional circumstances [set out 
in Article 14(1) of the International Covenant on Civil and Political Rights], the Com- 
mittee considers that a hearing must be open to the public in general, including mem- 
bers of the press, and must not, for instance, be limited only to a particular category of 
persons" (General Comment no. 13, paragraph 6). A number of limited exceptions are 
set out in Paragraph 2 of Article 62. The rationale behind public hearings is, firstly, to 
ensure that the general public has an opportunity to see justice being done, and sec- 
ondly, to ensure that trials are open to public scrutiny and attention, thus protecting 
the rights of the accused. In order to facilitate the operation of this right, it is impor- 
tant that a court make information about the time and venue of the oral hearings 
available to the public and provide adequate facilities, within reasonable limits, for the 
attendance of interested members of the public (Van Meurs v. The Netherlands [Com- 
munication no. 215/1986], UN document no. CCPR/C/39/D/215/1986 1990, para- 
graph 6.2). It is also important that the hearing of the trial be conducted orally at the 
trial court level (Fredin v. Sweden [No. 2], 18928/91 [1994], ECHR 5, [February 23, 
1999]). This does not always apply to the appeals court level (Fredin v. Sweden 6-7), but 
leading commentators have suggested that hearings at the appeals court level should 
be public when they relate to the determination of a criminal charge. 

Paragraph 2: Paragraph 2 provides a finite number of exceptions to the right to a pub- 
lic hearing. These exceptions have been drawn from Article 14(1) of the International 
Covenant on Civil and Political Rights and Article 6(1) of the European Convention 
for the Protection of Human Rights and Fundamental Freedoms. In the first place, 
it must be noted that Paragraph 2 refers to "the press" and "the public" as separate 
groups. In some instances, both groups maybe excluded at the same time: however, in 
other instances, the court may determine that the press should be allowed to remain 
when the public is excluded. 

The concept of "morals" in Subparagraph (a) is taken to include cases involving 
sexual offenses, while "public order" has been interpreted by some commentators as 
relating to order in the courtroom, and "national security" as relating to the protection 
of important military facts or to the protection of judges against attack. Amnesty Inter- 
national's Fair Trials Manual points out in relation to the concept of national security 
that "international law does not grant to states an unfettered discretion to define for 
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themselves what constitutes an issue of national security. According to experts in inter- 
national law, national security, and human rights, 'A restriction sought to be justified 
on the ground of national security is not legitimate unless its genuine purpose and 
demonstrable effect is to protect a country's existence or its territorial integrity against 
the use or threat of force, or its capacity to respond to the threat or use of force, whether 
from an external source, such as a military threat, or an internal source, such as incite- 
ment to overthrow the government'" {Pair Trials Manual, Section 14.3). 

Subparagraph (b) refers to the "interests of a child." This exception would be par- 
ticularly relevant in cases of sexual offenses. The European Commission found that 
the exclusion of the public from a case involving sexual offenses against children was 
permissible under Article 6(1) of the European Convention (X v. Austria [1913/63], 2 
Digest of Strasbourg Case Law 438 [April 30, 1965)], unpublished). Reference should 
be made to Article 335(2). 

The final exception to the right to a public trial, enumerated in Subparagraph (d), 
is an exceptional measure. The determinant of whether the press or public can be 
excluded is that of "the interests of justice." 

Paragraph 3 : The requirement that judgments be publicly delivered is set out in Article 
14(1) of the International Covenant on Civil and Political Rights and in Article 6(1) of 
the European Convention for the Protection of Human Rights and Fundamental Free- 
doms. The European Court of Human Rights has stated that the purpose of delivering 
the judgment in public is to "ensure the scrutiny of the judiciary by the public with a 
view to safeguarding the right to a fair trial" (Pretto v. Italy, application no. 7984/77 
[1983] ECHR 15 ser. A, no. 71 [December 8, 1983], paragraph 27). The grounds for 
exclusion of the press and public under Paragraph 2 do not apply to the delivery of a 
judgment. The only permissible exception is where "the interests of a child require 
otherwise." See Article 355(5). 

There is a distinction between a judgment being pronounced publicly and being 
made public. The requirement set out in Paragraph 3 does not mean that a judge has 
to read the judgment verbatim in the courtroom. Instead, this right has been inter- 
preted as meaning that the judgment must be publicly accessible to everyone. 

Paragraph 4: The right to be present during a trial is expressed in the International 
Covenant on Civil and Political Rights (Article 14(3) [d]). The right to the presence of 
the accused is not expressly provided for by the European Convention on the Protec- 
tion of Human Rights and Fundamental Freedoms, although this right has been inter- 
preted as being implicit in Article 6 of the convention. The right is also not expressed 
in the American Convention on Human Rights; however, it has been also held to be 
implicit in Article 8 of the convention. Conducting a trial "in absentia," or without the 
presence of the accused, is, according to the United Nations Human Rights Commit- 
tee, permissible only "exceptionally for justified reasons" (General Comment no. 13, 
paragraph 11). Where a trial is conducted in absentia, according to the Human Rights 
Committee, "strict observance of the rights of the defense is all the more necessary." 
However, in the case of Mbenge v. Zaire (UN document CCPR/C/OP/2[1990], para- 
graph 14.1), the Human Rights Committee further stated that the requirements of a 
fair trial laid down in the International Covenant on Civil and Political Rights "cannot 
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be construed as invariably rendering proceedings in absentia inadmissible irrespective 
of the reasons for the accused person's absence." Reasons justifying the accused per- 
son's absence maybe that the accused, after being adequately informed of the date and 
time of the trial, has fled or that the accused has been disruptive and has been tempo- 
rarily removed from the courtroom. These restrictions are contained in Article 214. 
Another exception and a temporary restriction on the presence of the accused during 
the trial is where a witness is testifying under a protective measure under Article 147(F) 
that requires the absence of the accused during his or her testimony. This may occur, 
for example, where the witness would be too intimidated to testify in the presence of 
the accused. 



Article 63: Right to Trial without Undue 
Delay and the Right of Detained Persons to 
Trial within a Reasonable Time or Release 

1. All persons have the right to trial without undue delay. 

2. All detained persons have the right to trial within a reasonable time or 
release. 



Commentary 



Article 63 covers two aspects of international human rights law relating to the time 
when an accused person is tried. The right contained in Paragraph 1 applies to all per- 
sons, but the right contained in Paragraph 2 applies to detained persons only, as 
defined in Article 1(12). 

Paragraph 1: The right to trial without undue delay is found in numerous interna- 
tional and regional human rights instruments: for example, the International Cove- 
nant on Civil and Political Rights (Article 14[3][c]), the American Convention on 
Human Rights (Article 8[1]), the African Charter on Human and Peoples' Rights 
(Article 7[l][d]), and the European Convention for the Protection of Human Rights 
and Fundamental Freedoms (Article 6 [ 1 ] ) . The terminology used in Article 63 mirrors 
that of the International Covenant on Civil and Political Rights. 

The right to a trial without undue delay refers not only to the right to a trial but also 
to a final judgment without undue delay. According to the United Nations Human 
Rights Committee, the right to trial without undue delay "relates not only to the time 
by which a trial should commence, but also the time by which it should end and judg- 
ment is rendered; all stages must take place 'without undue delay'" (General Comment 
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no. 13, paragraph 10). The clock starts to run once a person is charged with a criminal 
offense, which has been interpreted by the European Court of Human Rights to mean 
"from an official notification given to an individual by the competent authority of 
an allegation that he has committed a criminal offense or from some other act which 
carries the implication of such an allegation and which likewise substantially affects 
the situation of the suspect" (Kangaslauoma v. Finland, application no. 48339/99 [2004] , 
ECHR 29 [January 20, 2004], paragraph 26). This may include the official initiation of 
an investigation (such as under Article 94 of the MCCP), an arrest (under Articles 170 
or 171 of the MCCP), the questioning of a person by police (see Kangaslauoma v. Fin- 
land, paragraph 26), or a search (see Diamantides v. Greece, application no. 60821/00 
[2003], ECHR 533 JOctober 2003] , paragraph 21). The clock stops and the right to a trial 
without undue delay is realized where there has been a final conviction or acquittal. Not 
only must the judgment be final but also the accused must be made aware of it. 

There is no objective standard or benchmark when it comes to determining when 
a case has been conducted in violation of the accused's right to trial without undue 
delay. This determination will depend on the individual facts and circumstances of 
the particular case. In one case, five years could be found to be a reasonable time, 
whereas in another case, one year could be found to be unreasonable. A number of 
factors are generally considered in the determination of what represents undue delay, 
for example, the conduct of the accused, the complexity of the case, and the conduct of 
the authorities. The ordinary delay in similar matters is also considered (see Konig v. 
Federal Republic of Germany, application no. 6732/73 [1978] ECHR [June 28, 1978] 
paragraph 99). 

With regard to the conduct of the accused, it is not necessary that the accused 
cooperates in a manner to expedite the trial process or renounce some of his or her 
rights, such as the right to silence. He or she is entitled to assert all his or her procedural 
rights. In some instances, however, such as where the accused repeatedly asks for post- 
ponement of hearings, this behavior may be taken into account. With regard to the 
complexity of the case, the general rule is that the more complex a case is, the more 
time will be permitted to conduct the trial. A case maybe deemed complex because of 
the nature and seriousness of the alleged offense. For example, an economic crime case 
that has been perpetrated transnationally will be much more complex than a simple 
robbery case and will require more time to investigate and try. A number of other 
things may be taken into account in looking at the complexity of the case, including the 
number of witnesses, the number of charges, and the number of coaccused or other 
people involved in the trial. The conduct of the authorities is often the primary factor 
in determining whether there has been undue delay in trying a case. A finding of undue 
delay may occur where a prosecutor has not been actively investigating a case or has not 
proceeded diligently in the investigation, or where there have been unnecessary delays 
in investigating the case. The delay can be found at the trial stage or even the appeals 
stage, in addition to the investigation stage. At the trial phase, a delay due to ineffective 
organization of the trial may also constitute a violation of the right to trial without 
undue delay (see Yflgcz and Sargfn V. Twr/ce)', application no. 16419/90; 16426/90 [1995], 
ECHR 20 [June 8, 1995], paragraphs 68—69). In a case before the United Nations 
Human Rights Committee, a violation was found where there was a twenty-nine- 
month delay in producing transcripts, which meant that an appeal took three years. 



120 • Chapter 4, Part 1 



It should also be noted that the right to trial without undue delay may conflict with 
the right to adequate time and facilities to prepare a defense. Cross-reference should be 
made to Article 61 and its accompanying commentary. 

In some post-conflict contexts, significant delays frequently occur in bringing 
accused persons to trial. Often, for example, accused persons are kept in detention for 
longer than the applicable law allows or in some cases beyond maximum penalty pro- 
vided for the offense with which they are charged. Such protracted detentions can 
occur because of a proliferation of crime problems in the post- conflict period, or 
because the criminal justice system is overstretched and understaffed. In addition, 
programs to vet criminal justice personnel and remove those who may have been com- 
plicit in human rights violations may create a temporary shortage of personnel. The 
vetting process can also impair the authorities' ability to investigate and try criminal 
cases expeditiously. Undue delays of trial is not only a problem in itself but also creates 
other problems. For example, keeping accused persons in detention for excessive peri- 
ods can lead to prison overcrowding. 

Paragraph 2: The right to be tried within a reasonable time or otherwise to be released 
is contained in Article 9 (3) of the International Covenant on Civil and Political Rights, 
Article XXV of the American Declaration on the Rights and Duties of Man, Article 
7(5) of the American Convention on Human Rights, Article 5(3) of the European 
Convention on Human Rights, and Principle 38 of the Body of Principles for the Treat- 
ment of Persons under Any Form of Detention or Imprisonment. Under Paragraph 2, 
where a person is not tried within a reasonable time, he or she must be released from 
detention pending trial. The reasonableness of the time spent in detention pending 
trial is determined in the same way as the determination of undue delay discussed in 
the commentary to Paragraph 1. Articles 189 and 190 of the MCCP set out upper limits 
on the length of pretrial detention in an attempt to ensure that the trial takes place 
within a reasonable time and that the reasonableness of the time a person spends in 
detention is independently assessed by a judge. 



Article 64: Right to 
Examination of Witnesses 



The accused has the right to examine, or have examined, the witnesses against 
him or her and to obtain the attendance and examination of witnesses on his or her 
behalf under the same condition as witnesses against him or her. 
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Commentary 



The right of the accused to examine or have examined witnesses on his or her behalf is 
expressed in Article 14(3)(e) of the International Covenant on Civil and Political 
Rights, Article 6(3)(d) of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms, and Article 8(2)(f) of the American Convention 
on Human Rights. The right to examine witnesses — an inherent element of the "equal- 
ity of arms" principle discussed in the commentary to Article 62 — is, according to the 
United Nations Human Rights Committee, "designed to guarantee to the accused the 
same legal powers of compelling the attendance of witnesses and of examining or 
cross-examining any witness as are available to the prosecution" (General Comment 
no. 13, paragraph 12). The right to examine witnesses is also related to the right to pre- 
pare a defense under Article 61. 

The right to examine witnesses has two components: first, the right to call wit- 
nesses to testify during the trial, and second, the right to examine prosecution wit- 
nesses. The right to call witnesses is not unlimited in nature. For example, if a witness 
becomes unavailable or fails to appear, this is not a violation of the right to examine 
witnesses. In addition, a court is not required to call all witnesses requested by the 
defense. However, the court must not violate the principles of fairness and equality of 
arms. With regard to the right to examine prosecution witnesses, the defense must be 
given adequate opportunity to cross-examine the witness in court. Reference should 
be made to Article 224, which sets out the requirement that the defense may examine 
any witness called in court. An aspect of the right to examine a witness is that the 
defense has sufficient information about the witness to challenge his or her reliability 
(and to perhaps impeach the witness under Article 261). A number of cases raised 
before the European Court of Human Rights have dealt with the issue of anonymous 
witnesses and whether their use violated the right to examine a witness. These cases 
are discussed in the commentary to Chapter 8, Part 4, Section 2. Ultimately, the Euro- 
pean Court held that the rights of the accused were not violated, after balancing the 
right to examine a witness against the need to protect the safety of persons testifying 
before the court and the safety of their families. 
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Part 2: Rights Relating to Legal 

Assistance to the Suspect 

and the Accused 

^^^^^m General Commentary ^^^^^m 

There are several elements of the right to legal assistance, a number of which (e.g., the 
right to defend oneself in person, the right to choose one's own counsel, and the right 
to receive free legal assistance) are contained in Part 2. Reference should also be made 
to Article 52, which places an obligation on the state to establish a mechanism for 
delivering free legal assistance to indigent arrested persons and accused. The remain- 
ing right relating to the right to defense is contained in Article 172(3)(b) — the right to 
be informed of the right to counsel. 

Article 65: Right to Defend Oneself 
Personally or through Counsel 



A suspect or an accused has the right to defend himself or herself in person 
or through counsel. 

A suspect or an accused has the right to have counsel present at all stages of 
the criminal proceedings, including during interrogation and during pretrial 
proceedings. 



Commentary 



Paragraph 1: The right to defend oneself in person or through legal assistance derives 
from Article 11(1) of the Universal Declaration of Human Rights, Article 14(3)(d) of 
the International Covenant on Civil and Political Rights, Article 8(2)(d) of the Ameri- 
can Convention on Human Rights, Article 6(3)(c) of the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, Article 7(l)(c) of the Afri- 
can Charter on Human and Peoples' Rights, and Principle 1 of the United Nations 
Basic Principles on the Role of Lawyers. 
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Paragraph 2: Where a person is being defended through counsel (either at his or her 
own expense or by way of free legal assistance), the MCCP provides that the person 
may be defended by counsel throughout the entirety of the criminal proceedings and 
not just during trial. This right is recognized in the Basic Principles on the Role of 
Lawyers (Principle 1) and in the Body of Principles for the Protection of All Persons 
under Any Form of Detention or Imprisonment (Principle 17). According to Amnesty 
International's Fair Trials Manual (chapter 3.1.1.), "A person's right to the help of a 
lawyer in pre-trial proceedings is not expressly set out in the ICCPR, the American 
Convention, the African Charter or the European Convention. However, the Human 
Rights Committee, the Inter-American Commission and the European Court have all 
recognized that the right to a fair trial requires access to a lawyer during detention, 
interrogation and preliminary investigations." The European Court of Human Rights, 
for example, found in the case oi Murray v. United Kingdom ([1996] 22 EHRR 29) that 
a failure to grant an arrested person access to counsel within the first forty- eight hours 
after arrest was a violation of Article 6 of the European Convention on Human Rights 
and Fundamental Freedoms. 

In the course of drafting the Model Codes, the drafters and other experts engaged 
in considerable discussion on the issue of access to counsel. The issue has also been 
debated among practitioners in post-conflict states. In a number of post-conflict states, 
some experts have supported the idea of restricting an arrested person's access to 
defense counsel, granting police or prosecutors access to an arrested person without 
the presence of a lawyer for some period immediately after arrest. Those who support 
such restrictions argue that they are justified because some defense lawyers, especially 
those retained by members of organized crime gangs, are in league with the gangs and 
would pass on information from an arrested person to other members of the gang, 
thereby, for example, helping to thwart the arrest of suspects not yet located. Oppo- 
nents of the restrictions contend that denying the arrested person immediate access to 
counsel endangers his or her rights, increasing the risk, for example, that the suspect 
may be tortured or mistreated in some other way. 

This latter school of thought won out in the debate among the drafters of the 
MCCP, which stipulates that the right to counsel without restriction is the general 
principle and should be followed in all but very exceptional cases. Rather than restrict- 
ing access to counsel, police and prosecution should use supplemental safeguards to 
deter defense malfeasance. If it is proven that defense counsel is acting contrary to his 
or her professional standards of ethical conduct, or indeed contrary to the law (if he or 
she is involved in the obstruction of justice, for example, through leaking information 
to criminal associates who then take steps to thwart an investigation), he or she should 
be subject to disciplinary action or to prosecution for obstruction of justice (for such 
an offense, see Article 193 of the MCC). There are more appropriate ways of dealing 
with defense council misconduct than impinging upon a suspect's or accused's right to 
counsel. 
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Article 66: Right to Choice of Counsel 



A suspect or an accused has the right to counsel of his or her own choosing. 



Commentary 



The suspect's or accused's right to counsel of his or her choosing derives from interna- 
tional instruments such as the International Covenant on Civil and Political Rights 
(Article 14[3] [d]), the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (Article 6 [3 ] [c] ), the American Convention on Human Rights 
(Article 8[2][d]), and the African Charter on Human and Peoples' Rights (Article 
7[1] [c]). This right technically falls under the category of rights of the accused rather 
than rights of the suspect; however, it has consistently been held in case law to apply in 
the pretrial stages to a suspect. This right is also found in Principle 1 of the United 
Nations Basic Principles on the Role of Lawyers, which states that the purpose of hav- 
ing a lawyer of choice "is to protect and establish the rights of the suspect or accused 
to defend them in all stages of criminal proceedings." This means that the suspect or 
the accused can hire a qualified lawyer of their choice to represent him or her through- 
out the proceedings. Amnesty International's Fair Trials Manual, citing two cases 
from the United Nations Human Rights Committee, states that there have only been 
two exceptions made to this right. The first exception was made where the accused's 
lawyer was suspected of complicity in some of the criminal offenses charged; the sec- 
ond was made when the accused's lawyer refused to wear robes in court where required 
under the law (see section 20.3.2). The right to choice of counsel does not apply with- 
out restriction where a person has obtained free legal assistance under Article 67 or 
mandatory legal assistance under Article 68. In general, the state must endeavor to 
ensure that the suspect or the accused is amenable to the lawyer chosen to represent 
him or her. Principle H(d) of the African Union Principles and Guidelines on the 
Right to a Fair Trial and Legal Assistance in Africa provides a person with the right to 
contest the choice of his or her court-appointed lawyer. While the suspect or accused 
may contest the choice of counsel, there is no obligation on the state to provide another 
lawyer of choice as a substitute. The state must also ensure that the lawyer chosen is 
competent. The requirement that the lawyer chosen to provide free legal assistance to 
an indigent person be competent is discussed in the commentary to Article 52. 

It is permissible for a person to engage the services of more than one lawyer in his 
or her defense. Where a person has chosen a lawyer who is also defending another 
accused in the same case, an issue may arise relating to conflict of interest. In many 
states, the court may limit the right to choice of counsel where such a conflict arises. 
Where this choice is not limited, best practice generally requires that the judge queries 
the suspect or the accused to determine if this is a fully informed and voluntary choice. 
Conflict of interest is usually dealt with in a code of practice or code of conduct for 
lawyers, which may require that a lawyer defend only one accused person in any crimi- 
nal case. 
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Article 67: Right to Free Legal Assistance 



Legal assistance without cost must be provided to an arrested person or an 
accused where: 

(a) the interests of justice so require; and 

(b) the arrested person or the accused does not have sufficient means to pay 
for legal assistance. 



Commentary 



The right to free legal assistance derives from Article 14(3)(d) of the International 
Covenant on Civil and Political Rights, Article 6(3)(c) of the European Convention for 
the Protection of Human Rights and Fundamental Freedoms, and Article 8(2)(e) of 
the American Convention on Human Rights. It is also contained in Principle H(a) of 
the African Union Principles and Guidelines on the Right to a Fair Trial and Legal 
Assistance in Africa, Principle 17(2) of the Body of Principles for the Protection of All 
Persons under Any Form of Detention or Imprisonment, and Rule 93 of the United 
Nations Standard Minimum Rules for the Treatment of Prisoners. The right to free 
legal assistance becomes effective under the MCCP the moment a person is arrested 
(see Article 158[3][b]). Strictly speaking, this is a right that applies to the trial; how- 
ever, it has consistently been held by international and regional human rights bodies 
and courts to apply to pretrial proceedings as well. 

Under the American Convention, there is an "inalienable" right to free legal assis- 
tance where the person does not have the means to pay for it. This is qualified slightly 
in the International Covenant on Civil and Political Rights and the European Conven- 
tion for the Protection of Human Rights and Fundamental Freedoms, which add the 
additional criteria of "the interests of justice." In determining the meaning of the inter- 
ests of justice, the United Nations Draft Declaration on the Right to a Fair Trial and a 
Remedy, at paragraph 50(a), states that "[t]he interests of justice in a particular case 
should be determined by consideration of the seriousness of the offense of which the 
defendant is accused and the severity of the sentence which he or she risks." Identical 
wording is also used in the Guidelines on the Right to a Fair Trial and Legal Assistance 
in Africa (Principle H[b][i]). The European Court of Human Rights in interpreting 
the same phrase has gone further in its consideration of relevant factors for the appoint- 
ment of legal representation. In addition to examining the seriousness of the offense 
and the severity of the sentence (see Quaranta v. Switzerland, application no. 12744/87 
[1991] ECHR 33 [May 24, 1991]), the European Court has also required the court to 
take into account the complexity of the case before it (see Quaranta v. Switzerland,; 
and Granger v. United Kingdom, application no. 11932/86 [1990] ECHR 6 [March 28, 
1990] ser. A, vol. 174 [1990]) and also the capacity of the arrested or accused to repre- 
sent himself or herself (see Pakelli v. Germany, application no. 8398178 [1983] ECHR 6 
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[April 25, 1983], ser. A, vol. 64 [1983]). Ultimately, the test articulated by the European 
Court {Artico v. Italy, application no. 6694/74 [1980] ECHR4 [May 13, 1980]) is whether 
"it appears plausible in the particular circumstances" that counsel would be of assis- 
tance (paragraph 35). 

As discussed in the commentary to Article 66 above, the suspect or the accused 
who has been granted free legal assistance has a limited right to object to the choice of 
counsel. The state must ensure that counsel provided is competent. Principle 6 of the 
United Nations Basic Principles on the Role of Lawyers speaks of the need for the state 
to provide "a lawyer of experience and competence commensurate with the nature of 
the offense assigned to them." The African Union Principles and Guidelines on the 
Right to a Fair Trial and Legal Assistance in Africa contains more extensive guidelines 
and provides that the appointed lawyer should be "qualified to represent and defend 
the accused," "have the necessary training and experience corresponding to the nature 
and seriousness of the matter," "be free to exercise his or her professional judgment in 
a professional manner free of influence of the State or the judicial body," "advocate in 
favour of the accused," and "be sufficiently compensated to provide an incentive to 
accord the accused . . . adequate and effective representation." Reference should be 
made to Article 52 on "Defense Service" for a more complete discussion on the provi- 
sion of free legal assistance and its practical implementation around the world, includ- 
ing a discussion on free legal assistance in post-conflict environments, which usually 
have a dearth of lawyers available to take on cases. 



Article 68: Mandatory Free 
Legal Assistance 



An arrested person or an accused must have counsel when he or she is: 

(a) a juvenile; 

(b) mute or deaf, or where he or she displays signs of mental illness or other 
mental disabilities; 

(c) charged with a criminal offense that carries a potential penalty of fifteen 
or more years' imprisonment; or 

(d) the subject of a request for extradition under Article 313. 

If an arrested person or an accused who falls into categories set out in para- 
graph 1(a)-(d) does not engage his or her counsel, counsel must automati- 
cally be provided free of charge. 
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Commentary 



Under Article 67, the right to free legal assistance is premised on two criteria: first, that 
the arrested person is indigent, meaning he or she does not have the means to pay for 
legal assistance; and second, that the "interests of justice" require the provision of free 
legal assistance. In some cases, free legal assistance should be provided as an automatic 
right. This is standard practice in many states around the world, particularly with 
regard to vulnerable groups such as children or those with mental disabilities. It is also 
standard practice in many states to afford mandatory defense to those who have com- 
mitted serious offenses. The MCCP under Article 68 provides that persons who have 
committed serious offenses, meaning offenses that carry a potential penalty of fifteen 
years' or more imprisonment, must have an automatic right to free legal assistance, as 
does a person subject to a request for extradition, given the complicated nature of 
extradition proceedings. 



Article 69: Waiver of Right to Counsel 



1. The right to counsel may be waived by an arrested person or an accused, 
except where he or she: 

(a) is a juvenile; or 

(b) displays signs of mental illness or other mental disabilities. 

2. Before a person waives his or her right to counsel, the implications of waiving 
the right to counsel must be explained to the arrested person or accused. 

3. A waiver of the right to free legal assistance under Article 69 may only be 
made in the presence of a lawyer. 

4. A waiver of the right to counsel by an arrested person or an accused must 
be: 

(a) voluntarily made; 

(b) in writing; 

(c) contain a declaration that the implications of waiving the right to free 
legal assistance or to counsel have been explained to the arrested person 
or the accused and that the person understands the consequences of 
waiving his or her right; 

(d) signed by the arrested person or the accused; and 

(e) signed by the police officer or prosecutor to whom the waiver is made. 
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5. Where the facilities exist, the waiver must be audio or video recorded. 

6. Waiver of the right to counsel by an arrested person or an accused does not 
preclude the subsequent reassertion of that right by the arrested person or 
the accused. 



Commentary 



The right to counsel "belongs" to the arrested or accused person; consequently, in 
general, he or she also has the right not to exercise that right. A waiver of the right to 
counsel is given a revocable status under Paragraph 4, meaning that the person may 
reassert their right at any time and the prior waiver will be deemed prospectively void. 
Due to the potential danger that an arrested person or an accused person may be 
coerced or forced into waiving their right to counsel. Paragraph 2 provides that the 
waiver must be given in writing and must contain a declaration that the person under- 
stands fully the implications of waiving this right. 



Article 70: Right to 
Communication with Counsel 



1. A suspect or an accused has the right to communicate freely and confiden- 
tially, orally and in writing, with his or her counsel. 

2. This right must be respected at all stages of the proceedings. 

3. Communications between a detained suspect or accused person and his or 
her counsel may be within sight but not within hearing of a police officer or 
detention authority officer. 



Commentary 



Article 70 is inspired by Article 6(3)(c) of the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, Article 7(l)(c) of the African Charter 
on Human and Peoples' Rights, Principles 8 and 22 of the United Nations Basic Prin- 
ciples on the Role of Lawyers, Principle 18 of the Body of Principles for the Protection 
of All Persons under Any Form of Detention or Imprisonment, and Rule 93 of the 
United Nations Standard Minimum Rules for the Treatment of Prisoners. The United 
Nations Human Rights Committee has noted that access to counsel is important for 
the protection of a detainee (General Comment no. 20, paragraph 11) . It has also noted 
that communication with counsel should take place in conditions that give full respect 
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to the confidentiality of the communications and that "lawyers should be able to 
counsel and represent their clients in accordance with their established professional 
standards and judgment without any restrictions, pressures or undue influences from 
any quarter" (General Comment no. 13, paragraph 9). 

The general right to communicate freely and confidentially with counsel is given 
effect in Paragraph 3, which requires that when a person is consulting with counsel a 
police officer or detention authority officer must not be able to hear what is being said. 
The police officer or detention authority officer may have a view of the consultation for 
security reasons, however. In addition, there must be no surveillance or recording 
devices activated in the area where the confidential lawyer-client communication is 
taking place, nor can the suspect or the accused be asked subsequently by a police offi- 
cer or detention authority official to disclose what went on during the consultation. 

The right to communicate with counsel from the time the person is arrested and 
the right to inform counsel of the arrest are also contained in Article 172. 



Article 71: Right to Presence of 
Counsel during Interviews 



A suspect or an accused has the right to the presence of his or her counsel during 
all interviews with the police or the prosecutor, if counsel has been retained or 
appointed. 



Commentary 



Under international human rights law, it is unclear if the right to have contact or com- 
munication with counsel (as set out in Article 71) extends to the interview of a suspect 
or an accused by the police or the prosecutor. There is no defined right to have counsel 
present during interviews under international human rights law. That said, many 
commentators believe that it does in fact apply to the interviews of suspects and is part 
of the overall right to a fair trial contained in international human rights law and set 
out in Article 62. As discussed in the commentary to Article 62, the right to a fair trial 
comprises more than the sum of the rights set out in international human rights law 
and may include other rights, such as the right to presence of counsel during inter- 
views, that are not contained in the various provisions set out in conventions or trea- 
ties on the subject. Moreover, many states around the world have long integrated the 
presence of counsel during interviews into their criminal procedure law. The presence 
of counsel during interviews not only facilitates the right of the suspect or the accused 
to defend himself or herself (as set out in Article 65) but also helps to protect the 
accused's right to freedom from coercion, duress, threat, torture or cruel, inhuman, or 
degrading treatment (as set out in Article 58). The European Committee for the Pre- 
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vention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), in 
support of the presence of counsel during interviews, has stated that "access to a law- 
yer for persons in police custody should include the right to contact and be visited by 
the lawyer (in both cases under conditions guaranteeing the confidentiality of their 
discussions) as well as, in principle, the right for the person concerned to have the 
lawyer present during interrogation" {Second General Report, CPT/Inf [1992], page 3, 
paragraph 38). For the foregoing reasons, the drafters of the Model Codes were of the 
view that the presence of counsel during interviews was a best practice standard and 
therefore should be integrated into the MCCP. 
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Chapter 5: Victims in 
Criminal Proceedings 

General Commentary 

The involvement of victims in criminal proceedings and the rights or interests afforded 
to victims vary from state to state. In some legal systems, the role of victims is limited 
to testifying in court as a witness and making a victim impact statement relevant to 
the determination of a suitable penalty for a convicted person. The victim has no right 
to bring evidence before the court, for example. In contrast, in some states, victims 
play a very active role in proceedings. Specific rights allow the victim to join the crimi- 
nal proceedings as another party, sometimes known as a "private prosecutor." A pri- 
vate prosecutor may be present in court, represented by legal counsel. He or she may 
question witnesses and may bring evidence before the court. In some legal systems, a 
victim may become a private prosecutor only in tandem with a state-led prosecution. 
In other legal systems, a victim may initiate a private prosecution irrespective of state 
action. Other legal systems provide for a range of rights and interests that should be 
afforded to a victim, for example, the right to be informed of the progress of the case 
and the right to bring evidence before the court. 

The MCCP takes a compromise position between legal systems that provide for no 
victim involvement in proceedings and those that provide for a high level of victim 
involvement. Under the MCCP, victims may request the prosecution service to under- 
take an investigation (Article 73), victims must be updated on the progress of the case 
(Article 74), and victims may access evidence (Article 77) and must be notified of any 
hearing dates, trial dates, appeals dates, and so forth (Article 75). At the main trial, the 
victim may apply to the court to partake in the proceedings by making a statement, 
presenting evidence to the court, or examining a witness (Article 76). Unlike in many 
systems, the foregoing are not automatic rights but maybe granted at the discretion of 
the court or the prosecution service, respectively. 

Reference should be made to Article 1(45) and its accompanying commentary for 
the definition oi victim and a discussion of the definition. 

Under international human rights law, victims are not afforded legal rights per se. 
However, a number of nonbinding instruments and declarations set out principles 
relating to victims, including the United Nations Declaration of Basic Principles of 
lustice for Victims of Crime and Abuse of Power that was adopted by the United 
Nations General Assembly in 1985, and the Council of Europe Recommendation No. 
R (85) 11 on the Position of the Victim in the Framework of Criminal Law and Proce- 
dure (1985). The MCCP incorporates many of these principles into the MCCP. Some 
of these principles are also contained elsewhere in this chapter. For example. Principle 
6(d) of the United Nations Declaration of Basic Principles of lustice for Victims of 
Crime and Abuse of Power, which requires that measures be taken to protect the pri- 
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vacy of victims and to ensure their safety and their famihes from intimidation and 
retaliation, is addressed in Chapter 8, Part 4, Section 1. Article 99 of the MCCP pro- 
vides for the notification of victims on the decision of the prosecutor to initiate, sus- 
pend, or renew an investigation as set out in Principle 6(a) of the United Nations 
Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power. It 
further provides for an appeal against a decision of the prosecutor not to initiate or to 
discontinue an investigation under Article 100. The issue of victim restitution and 
compensation contained in Principles 8—13 is addressed in Article 62 of the MCC, 
which provides for compensation to the victim as an additional penalty that the court 
may impose upon a convicted person. 



Article 72: General Provisions on Victims 



Victims must be treated with compassion and respect for their dignity by 
police, prosecutors, and the courts. 

The courts of [insert name of state], prosecutors, and the police must, at all 
stages of criminal proceedings, consider the needs of the victims, especially 
of children, elderly persons, mentally or physically ill persons, and victims of 
criminal offenses involving sexual or gender violence. 

The status of a person as a victim is not related to whether the perpetrator of 
the criminal offense is identified, apprehended, prosecuted, or convicted, and 
is independent of any familial relationship with the perpetrator. 



Commentary 



Paragraph 1: This paragraph articulates the requirement of Principle 4 of the United 
Nations Declaration of Basic Principles of Justice for Victims of Crime and Abuse of 
Power. A similar requirement is contained in paragraph A(l) of the Council of Europe 
Recommendation no. R (85) 11 on the Position of the Victim in the Framework of 
Criminal Law and Procedure (1985), which provides that victims be treated "in a sym- 
pathetic, constructive and reassuring manner." 

Paragraph 2: In dealing with victims, criminal justice actors (the police, prosecution 
service, and the courts) must take into account the needs of victims. Paragraph 2 
requires that criminal justice actors pay particular attention to the needs of especially 
vulnerable victims (the sick, children, the elderly, and victims of sexual or gender vio- 
lence), who are often overlooked or not treated with due attention. The term needs is 
used here as it is employed in the United Nations Declaration of Basic Principles of 
Justice for Victims of Crime and Abuse of Power, in place of the term rig^jfs. Article 46 
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also places an obligation on the prosecutor to consider the needs of victims. Reference 
should be made to the commentary to Article 46. 

Paragraph 3: Paragraph 3 is inspired by Principle 2 of the United Nations Declaration 
of Basic Principles of Justice for Victims of Crime and Abuse of Power. 



Article 73: Requests by a Victim to the 
Prosecutor to Undertake an Investigation 



The prosecutor in a criminal case must take into consideration the request of a vic- 
tim to undertake a specific investigation, collect certain evidence, or take specific 
measures. The prosecutor may accept or reject the request of the victim. 



Commentary 



Article 73 provides that a victim can make certain requests to the prosecutor with 
regard to a specific investigation. Although the prosecutor is not required to follow 
those requests (he or she is bound only by the applicable law and code of ethics), the 
prosecutor must give the requests due consideration. In implementing the require- 
ment contained in Article 73, a post-conflict state should set up a mechanism and pro- 
cedure that allow the victim to petition the prosecutor and to receive a response. 



Article 74: Updating a Victim on the 
Progress of a Case 



The prosecutor in a criminal case must take reasonable steps to keep the victim 
informed of the progress of the case. 



Commentary 



Principle 6(a) of the United Nations Declaration of Basic Principles of Justice for Vic- 
tims of Crime and Abuse of Power requires that victims be informed of the progress of 
proceedings. In addition to Article 74, Article 110 on the questioning of victims, 
requires that the police or the prosecutor inform the victim of his or her right to be 
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notified and take the name and contact information of the victim to ensure that the 
prosecutor can contact the victim. 



Article 75: Notification of a Victim of 
Criminal Proceedings 



Where a victim indicates to the prosecutor in a case that he or she wishes to 
be notified of any proceedings in the case, the prosecutor must tal<e reason- 
able steps to notify the victim in advance of the date, time, and place of: 

(a) the initial detention hearing under Article 175; 

(b) each continuation of a detention hearing under Article 188; 

(c) the confirmation hearing under Article 201; 

(d) the trial under Chapter 11; 

(e) the conditional release hearing under Article 273; and 

(f) any appeal under Chapter 12. 

The notification may be delivered orally to the victim. Notification of a victim 
may be otherwise than in accordance with Article 27, provided that the notice 
is of a nature that is reasonable under the circumstances and likely to convey 
actual notice of the proceedings. 

Defects in the notification of the victim do not deprive a court of jurisdiction 
to proceed in a case. 



Commentary 



Article 75 elaborates on the principle set out in Article 74 that the victim must be kept 
informed of the progress of the case. Principle 6(a) of the United Nations Declaration 
of Basic Principles of Justice for Victims of Crime and Abuse of Power requires that 
victims be informed not only of the progress of proceedings but also of the timing and 
the disposition of the case. The service requirements contained in Article 27 of the 
MCCP do not apply to the notification of victims. Instead, the prosecutor is required 
to make earnest efforts to contact the victim either in writing or orally (e.g., by tele- 
phone). Where there has been a defect in the victim notification process, Paragraph 3 
provides that this will not interfere with the progress of the criminal case. Under Arti- 
cle 110 on the questioning of victims, the police or the prosecutor must inform the 
victim of his or her right to be notified of the date, time, and place of proceedings and 
must take the name and contact information of the victim in order to ensure that the 
prosecutor can contact the victim. 



Article 76 
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Article 76: Participation of a Victim in 
Criminal Proceedings 

The competent court may, upon request of the victim, allow the victim to: 

(a) make a statement in the course of proceedings; 

(b) supply evidence in court proceedings; or 

(c) present questions to witnesses and expert witnesses, directly or through 
his or her counsel. 

^^^^^^^H Commentary ^^^^^^^h 

Principle 6(b) of the United Nations Declaration of Basic Principles of Justice for Vic- 
tims of Crime and Abuse of Power provides that the needs of victims be facilitated by 
"allowing the views and concerns of victims to be presented and considered at appro- 
priate stages of the proceedings." Article 76 gives effect to this need by providing the 
court with discretion, upon the request of the victim, to partake in proceedings (either 
a hearing or a trial). 

Article 77: Access to Evidence 



The competent court may, upon the request of the victim, allow the victim or 
his or her counsel to inspect, copy, or photograph records and physical evidence 
available to the court or to the prosecutor if the victim has a legitimate interest in 
doing so. 



Commentary 



Where a victim has been granted the right to participate in criminal proceedings, the 
court may need to grant the victim access to evidence to enable the victim to ade- 
quately prepare for the proceedings. The granting of access to evidence is solely at the 
discretion of the court. The court may refuse access to evidence where the victim has 
no legitimate interest in accessing it, and the court may refuse access in other cases, 
where, for example, allowing access to evidence would run counter to other provisions 
of the MCCP, such as those on witness protection (Articles 147-155) and on witness 
anonymity (Articles 156-162), or where granting access to evidence might endanger 
the criminal investigation or the lives or health of people. 
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Article 78: Counsel for a Victim in 
Criminal Proceedings 



A victim whose request for participation in proceedings has been granted under 
Article 76 may be represented by counsel. 



Commentary 



Principle 6(c) of the United Nations Declaration of Basic Principles of Justice for Vic- 
tims of Crime and Abuse of Power requires that victims be provided with proper assis- 
tance throughout the legal process. One interpretation of this requirement is that the 
victim should be given the opportunity to have legal assistance. A victim who is granted 
the opportunity to partake in court proceedings under Article 76 may be represented 
by counsel. There was some discussion among the drafters about whether a victim 
should be granted free legal assistance. Although this would be preferable, given the 
extreme lack of defense counsel in many post-conflict states and the typical resource 
constraints on a post- conflict criminal justice system, the drafters concluded that pro- 
viding victims with legal assistance free of charge would be an unattainable goal in a 
post-conflict state or any state that is resource starved. 



Article 79: Medical and Psychological 
Assistance for Victims 



The competent legislative authority must endeavor to make arrangements for the 
provision of medical and psychological assistance to victims. 



Commentary 



Principles 14 and 15 of the United Nations Declaration of Basic Principles of Justice for 
Victims of Crime and Abuse of Power require that victims "should receive the neces- 
sary material, medical, psychological and social assistance through governmental, vol- 
untary, community-based and indigenous means" and that victims be informed of the 
availability of health and social services and other assistance and be afforded access to 
them. The Handbook on justice for Victims: On the Use and Application of the Declara- 
tion of Basic Principles of Justice for Victims of Crime and Abuse of Power {1999) contains 
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extensive discussion on victim assistance, including victim assistance programs and 
the role and responsibility of frontline professionals to victims. In some states, and 
even in post-conflict Kosovo, victim assistance units have been established to provide 
direct services or to liaise with community organizations. Such units have been estab- 
lished in prosecutor's offices and police stations. 

In a resource-starved post-conflict state, the state may not be able to provide both 
medical and psychological assistance to victims. In many states, post-conflict and 
non— post-conflict, victim assistance is provided by nonstate actors such as non- 
governmental organizations or other voluntary or community-based groups. It may 
be useful for the authorities in a post-conflict state to work with such organizations to 
implement the requirements contained in Article 79. 

With regard to victims of domestic violence, a post- conflict state and non- 
governmental and civil society organizations need to consider the provision of safe 
shelter in cases where the victim cannot return to his or her home. This is outlined in 
the Framework for Model Legislation on Domestic Violence that was drafted by the 
United Nations Special Rapporteur on Violence against Women, Its Causes and Con- 
sequences and adopted by the United Nations Commission on Human Rights (UN 
document E/CN.4/1996/53/Add.2, paragraph 15 [d]). The Framework document also 
outlines other emergency and nonemergency assistance that should be provided to 
victims of domestic violence (paragraphs 60 and 61). 
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Chapter 6: Criminal 

Proceedings against a 

Legal Person 

General Commentary 

Article 19 of the MCC establishes criminal responsibility over legal persons, or corpo- 
rate criminal responsibility, a concept that is increasingly being recognized at both the 
international and the domestic levels. Under the terms of Article 19, a legal person may 
be prosecuted for any criminal offense set out in the MCC. Reference should be made 
to Article 19 and its accompanying commentary for a detailed discussion on the crim- 
inal liability of legal persons. Reference should also be made to Section 12, Subsec- 
tion 4, of the MCC, which provides specific penalties for legal persons; these penalties 
are distinct in some respects from those applicable to natural persons. 

Bringing a legal person before the court for the trial of a criminal offense has its 
own peculiarities in terms of the law of criminal procedure. Chapter 6 of the MCCP 
lays out a number of procedural rules that apply to proceedings against legal persons. 
The provisions of Chapter 6 have been drawn from domestic legislation on the liability 
of legal persons. 

Article 80: Proceedings against a 
Legal Person 



The prosecution of a legal person for a criminal offense, or offenses, may be 
undertaken even if the prosecution of a natural person for the same criminal 
offense or offenses has been undertaken or is concluded. The prosecution of 
a legal person may also take place where there has been no prosecution of a 
natural person for the criminal offense concerned. 

Where a legal person and a natural person are being prosecuted for the same 
criminal offense or for different criminal offenses committed in the course of 
the same transaction, they may be jointly charged in one indictment under 
Article 193. 
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Commentary 



Article 80 reiterates the principle set out in Article 19(3) of the MCC that the prosecu- 
tion of a legal person may proceed independently of any prosecutions of a natural per- 
son with regard to the same criminal offense. No issues of double jeopardy, or ne bis in 
idem, contained in Article 8 of the MCC arise to block the prosecution or trial; that 
principle applies only to one person being prosecuted twice for the same offense. 

For the sake of judicial and prosecutorial economy, where a legal person and a nat- 
ural person are being prosecuted for the same criminal offense at the same time, both 
persons may be jointly charged in one indictment. Joinder of the accused persons is 
permissible under Article 193 of the MCCP, which concerns two natural persons who 
are charged with the same or different criminal offenses committed in the course of 
the same transaction. Article 80 expands that scope to allow for the joinder of a natural 
person and a legal person. Reference should be made to the commentary to Article 193 
that discusses the concept of joinder, including the meaning of "committed in the 
course of the same transaction" that is used in Article 193. 



Article 81: Representative for a Legal 
Person in Criminal Proceedings 



1. Where a legal person is being prosecuted for a criminal offense or offenses, 
one representative of the legal person must be present at all proceedings. 

2. A representative of a legal person is a person who is authorized to represent 
the legal person under the applicable law. 

3. A person may not act as a representative of the legal person where: 

(a) the person is a witness at the trial of the legal person; or 

(b) the person has been prosecuted for the same criminal offense, unless he 
or she is the only representative of the legal person. 

4. Where a person is not eligible to be a representative of the legal person under 
Paragraph 3, the competent trial court must request the competent body of 
the legal person to appoint another representative within a specified period 
and to notify the court of the appointment in writing. If this is not done within 
the specified period, the court may appoint a representative for the legal 
person. 

5. The registry of the competent trial court must notify the [insert name of body 
responsible for registering legal persons in the state] that the legal person is 
subject to legal proceedings and cannot be dissolved during proceedings 
against the legal person. 
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Commentary 



Because a legal person is incorporeal and therefore cannot appear in court to face 
prosecution, it is necessary for a representative of the legal person to appear in court. 
As stated in Paragraph 2, the representative is the person who is designated as such 
under the applicable law. The applicable law is the law of the state and includes com- 
pany/corporate law that designates who the representatives of the legal person are. 
Paragraph 3 sets out the instances in which the representative may not act as a repre- 
sentative. In such a case, the court must require that the "competent body of the legal 
person" — most likely the board of directors of the company — appoint another repre- 
sentative and notify the court in writing. Where this is not done in the time specified 
by the court, a court-appointed legal representative must represent the legal person in 
court. 

Paragraph 5: The penalties provided for in the MCC for legal persons (see Article 68), 
in part, target the assets of the legal person. If the legal person were to be dissolved 
(e.g., terminated or wound up) during the legal proceedings, the assets would not be 
available if the penalty involved use of the legal person's assets (e.g., if the penalty was 
confiscation of assets under Article 68 [d] or payment of compensation to a victim 
under Article 68 [b]). Thus, the MCCP provides that no proceedings to dissolve the 
legal person may be brought during criminal proceedings. This provision would cer- 
tainly need to be harmonized with the relevant provisions of the applicable law on 
legal persons. 



Article 82: Defense Counsel for a Legal 
Person in Criminal Proceedings 



1 . A legal person may have defense counsel in addition to a representative of the 
legal person. 

2. Where a legal person and a natural person are being tried for the same crimi- 
nal offense or different criminal offenses committed in the course of the same 
transaction, the legal person and the natural person must not have the same 
defense counsel. 
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Article 83: Service of Documents and 
Other Court Materials on a Legal Person 



1. Service of documents and other court materials, including summonses, 
orders, decisions, indictments, judgments, or items whose delivery is required 
under any provision of the MGCP, must be delivered to the address of the legal 
person. 

2. Documents or other court materials served on the legal person under Para- 
graph 1 must also be served on the representative of the legal person in 
accordance with Article 27. 



Article 84: Contents of the Indictment 
against a Legal Person 



The indictment against a legal person must include, in addition to the information 
set out in Article 195(3), the following: 

(a) the name under which the legal person operates under the applicable 
law; 

(b) the seat of the legal person; and 

(c) the basis for the liability of the legal person under the MCC. 



Article 85: Opening Statements at Trial 



1 . The representative of the legal person may make a statement at trial in accor- 
dance with Article 223. 

2. The representative of the legal person must not be compelled to make solemn 
declaration and must not be examined about the content of the statement by 
the prosecutor or the trial court. 

3. The trial court must decide on the probative value, if any, of the statement of 
the representative. 
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Commentary 



Under Article 223 of the MCCP, the accused may make an unsworn opening statement 
to the court. Article 85 extends the scope of this provision to allow the representative 
of the legal person to make a similar statement. 



Article 86: Written Judgment against a 
Legal Person 



In addition to the requirements of Article 269, the written judgment against a legal 
person must contain: 

(a) the name under which the legal person operates under the applicable 
law; 

(b) the seat of the legal person; and 

(c) the basis for the liability of the legal person under the MCC. 
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Chapter 7: Provisions Relevant 

to All Stages of the 

Criminal Proceedings 

Part 1: Proceedings on Admission 
of Criminal Responsibility 

Article 87: Proceedings on Admission of 
Criminal Responsibility 



1. A suspect or an accused may make an admission of criminal responsibility in 
relation to a criminal offense of which he or she is accused at any stage 
before the final decision at trial. 

2. When a suspect or an accused makes an admission of criminal responsibility, 
the court in which the admission is made must do the following: 

(a) ensure that the suspect or the accused understands the nature and con- 
sequences of making an admission of criminal responsibility; 

(b) ensure that the admission of criminal responsibility has been made 
voluntarily; 

(c) verify that the admission of criminal responsibility is supported by the 
facts of the case that are contained in: 

(i) the charges as alleged in the indictment and admitted by the 
accused, if an indictment has been presented or confirmed; 

(ii) any materials presented by the prosecutor that support the indict- 
ment and that the suspect or accused accepts; and 

(iii) any other evidence, such as the testimony of witnesses, presented 
by the prosecutor or the suspect or the accused. 

3. Where the court is satisfied that the conditions under Paragraph 2 are met, the 
court may consider the admission of criminal responsibility, together with any 
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additional evidence presented, as establishing all the essential facts that are 
required to prove the criminal offense to which the admission of criminal 
responsibility relates, and may declare that the suspect or the accused is crim- 
inally responsible for those offenses for which an admission has been made. 

4. Where the court finds that any of the conditions set out in Paragraph 2 are not 
met, the court must consider the admission of criminal responsibility as not 
having been made and must order that the proceedings continue under the 
ordinary procedures provided for in the MCCP. 

5. Where the court, despite being satisfied that the conditions under Paragraph 
2 are met, considers that a more complete presentation of the facts of the 
case is required in the interests of justice, taking into account the interests of 
the victims, the court may: 

(a) request the prosecutor to present additional evidence, including the tes- 
timony of witnesses; or 

(b) order that the proceedings be continued, in which case it must consider 
the admission of criminal responsibility as not having been made. 

6. Any agreements between the prosecutor and the suspect or accused regard- 
ing modification of the counts in the indictment, the admission of criminal 
responsibility, or the penalty to be imposed upon the suspect or the accused 
person are not binding upon the court. 



Commentary 



Article 87 allows for the entering of an admission of criminal responsibility prior to 
the final verdict at trial. This mechanism, often known as "entering a guilty plea," is a 
common feature of some legal systems. It is viewed as a tool of efficiency. Due to the 
fact that an admission will preempt the need to try the case in full, implementation of 
this mechanism saves time and resources and ensures that the court system is not 
overburdened with cases. In many post-conflict states and territories, such as Kosovo, 
Bosnia and Herzegovina, and East Timor, that did not previously have such a mecha- 
nism, new legislation was introduced to make the admission of criminal responsibility 
a feature of their justice systems. 

The suspect or the accused can make the admission before a judge at any time. 
Once an admission of criminal responsibility has been made. Article 87 provides a 
detailed procedure to be undertaken by the judge or judges. It is incumbent upon the 
judge or judges to assess whether the person making the admission understands the 
nature and consequences of entering an admission, whether such an admission is 
given voluntarily, and whether the facts support such a conclusion. When all three cri- 
teria are met, the judge may proceed to sentence the person (after hearing any addi- 
tional evidence of the prosecution or the defense that relates to the issue of penalties), 
or, if the "interests of justice" so require, the judge may order the continuation of the 
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trial, notwithstanding the fact that a plea has been entered. Where the mechanism for 
the admission of criminal responsibility has been introduced into law by post-conflict 
states, there has been some criticism of the failure of judges to adhere to the stated 
procedure. It is imperative that a judge not immediately proceed to the determination 
of penalties upon the admission of criminal responsibility but that the judge look 
behind the admission to assess the volition of the person making the admission and 
his or her understanding of the mechanism and its effects. 

Sometimes a prosecutor will enter into a plea agreement with the suspect or the 
accused, which means that the prosecutor will advise the court to impose a lesser pen- 
alty because of the admission of criminal responsibility. The court then can consider 
the advice of the prosecutor and make a determination of whether to follow that advice 
or not. An admission of criminal responsibility generally serves as a mitigating factor 
in favor of a lesser penalty. Article 51(l)(j) of the MCC provides that the entering of an 
admission of criminal responsibility under Article 87 of the MCCP be taken into con- 
sideration by the judge, even though the advice of the prosecutor to impose a lesser 
penalty upon the accused is not strictly binding upon the judge. 
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Part 2 : Variation of 
Time Limits 

Article 88: Variation of Time Limits 



1. Upon the motion of the court, the prosecutor, or the defense, any time limits 
in the IVICCP may be enlarged or reduced upon good cause being shown and 
after consideration of the interests of the prosecutor and the rights of the 
suspect or the accused. 

2. Upon the motion of the prosecutor or the defense, the court may recognize as 
validly done any act done after the expiration of a time limit prescribed in the 
MCCP or in an order made by a competent judge. The determination must be 
made on terms that are just. 

3. Paragraphs 1 and 2 do not apply to the time limits set out in Article 172(4) or 
any of the time limits set out in Chapter 9, Part 2, in addition to other time lim- 
its that if extended would unduly impact on the rights of the suspect or the 
accused. 

4. The prosecutor or the suspect or the accused must file a motion for the varia- 
tion of time limits with the registry of the competent trial court or appeals 
court. 

5. The registry of the competent trial court or appeals court must forward the 
motion for variation of time limits to the competent judge. 

6. Upon receipt of the motion for the variation of time limits, the competent 
judge must make a determination within a reasonable time about whether or 
not to make an order for the variation of time limits. 

7. The competent judge must release a written and reasoned decision at the 
same time as the order for variation of time limits, if an order is granted. If an 
order for variation of time limits is not granted, the decision must be released 
within a reasonable time of the receipt of the motion for the variation of time 
limits. 

8. The order for the variation of time limits, if granted, and the decision on the 
variation of time limits must be served upon the prosecutor, the suspect or 
the accused, and his or her counsel in accordance with Article 27. 
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Commentary 



Paragraph 6: The drafters of the MCCP did not specify a particular time hmit within 
which the judge must determine the motion. Instead, the term "reasonable time" is 
used. Ideally, a decision will be made within a matter of days rather than months, but 
what is "reasonable" will depend upon the circumstances. 
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Part 3: Mental Incapacity of a 
Suspect or an Accused 



Article 89: Mental Incapacity of a 
Suspect or an Accused 



1. If an accused is deemed to be mentally incompetent after the commission of 
the criminal offense, the court must adjourn or terminate proceedings in 
accordance with Article 89. 

2. A person may be declared mentally incompetent where he or she does not 
possess: 

(a) a sufficient and present ability to consult with his or her defense counsel 
with a reasonable degree of rational understanding; or 

(b) a rational and factual understanding of the proceedings against him or 
her. 

3. The prosecutor and the defense may file a motion for a declaration of mental 
incompetence with the registry of the competent trial court at any time after 
the confirmation of the indictment under Article 201. The motion must be 
accompanied by a written statement setting out the facts upon which the 
motion relies. 

4. Where a motion for a declaration of mental incompetence is filed by the pros- 
ecutor or by the defense, the court must order a psychiatric forensic evalua- 
tion of the person where there is a bona fide doubt about the mental compe- 
tence of the suspect or the accused. 

5. The court may also, on its own motion, make an order for a psychiatric foren- 
sic competency evaluation of the accused. 

6. The psychiatric forensic competency evaluation must be conducted by a psy- 
chiatrist or a psychologist with experience in forensic psychiatry or forensic 
psychology. 

7. A competency evaluation report must be submitted to the court. 

8. Upon receiving the competency evaluation report, the competent judge or 
panel of judges must set a date and time for a competency hearing. 
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9. The competency evaluation report must be served on the prosecutor, the 
suspect or the accused, and his or her counsel in accordance with Article 27, 
along with notification of the date and time of the competency hearing. 

10. The court must consider whether the accused person is mentally incompe- 
tent as defined in Paragraph 2 in light of the competency evaluation report. 
The court is not bound to follow the findings of the competency evaluation 
report. 

11. The standard of proof at the competency hearing is the balance of 
probabilities. 

12. The prosecutor and the defense may make submissions at the competency 
hearing as to the competence or incompetence of the accused. 

13. Where the court finds that the accused is mentally competent, the proceed- 
ings must continue. 

14. Where the court finds that the accused is mentally incompetent, and where 
it is determined that there is no substantial likelihood of the person obtaining 
competency, the proceedings must be terminated. The order of the court to 
terminate proceedings must be stayed for ten days, during which time a civil 
committal hearing must be scheduled. 

15. Where the court finds that the accused is mentally incompetent, and where 
it is determined that there is substantial likelihood of the person obtaining 
competency, the court must adjourn the proceedings and order treatment of 
the accused. Treatment should be administered in the least restrictive man- 
ner. Only accused persons deemed to be dangerous to themselves or to oth- 
ers may be committed to an institution for the care of mentally ill persons. 

16. The competency of the accused must be reviewed at a competency hearing 
every ninety days. 

17. The treatment provider or chief of the institution for the care of mentally ill 
persons must provide the court with a written report on the mental compe- 
tency of the accused prior to the hearing. The report must be served upon the 
prosecutor, the suspect or the accused, and his or her counsel prior to the 
hearing in accordance with Article 27. 

18. The prosecutor, the suspect or the accused, and his or her counsel must be 
notified of the time and date of the competency hearing, and notice must be 
served upon the parties in accordance with Article 27. 

19. If the court determines at the competency hearing that the accused has 
recovered and is mentally competent, the order for adjournment of the pro- 
ceedings must be terminated. 
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20. If the court determines at the competency hearing that the accused is still 
mentally incompetent as defined in Paragraph 2, the person will be remitted 
to treatment and the issue will be reviewed again in another ninety days. 

21 . An accused person who is deemed mentally incompetent but with a substan- 
tial likelihood of obtaining competency may, under Paragraph 17, remain under 
the court's jurisdiction for a reasonable period of time. If after a reasonable 
period of time, the accused person has not regained mental competency, the 
competent court must terminate proceedings. The order of the court to termi- 
nate proceedings must be stayed for ten days, during which time a civil com- 
mittal hearing should be scheduled. 



Commentary 



Article 89 allows the court to suspend or terminate criminal proceedings against an 
accused person (meaning a person against whom an indictment has been confirmed 
under Article 201) where the person is found, upon evaluation, to be mentally incom- 
petent. The issue of mental incompetence may be particularly relevant in post-conflict 
states where many members of the community may suffer traumatization due to the 
conflict and as a consequence may be suffering from mental illness. 

Incompetency to stand trial must be distinguished from a plea of insanity as a 
defense under Article 23 of the MCC. Where a person pleads insanity, the plea relates 
to his or her mental competence to commit a criminal offense at the time of commis- 
sion. In contrast, when a person pleads mental incompetency to stand trial, the court 
will look at the accused's mental competency in the present moment. A person may 
have been mentally competent at the time of the commission of the offense but may 
have subsequently become mentally incompetent. Where a person is deemed mentally 
incompetent, the standard practice around the world is to suspend the proceedings 
until the person recovers or to terminate the proceedings indefinitely where the person 
has no prospect of recovering. Where the trial is suspended or terminated, the person 
is generally placed under supervisory care. 

The question of competency to stand trial might arise in the case of an accused per- 
son who is a juvenile (see the definition of juvenile contained in Article 1[26]). The 
same standards and processes for assessing the competency to stand trial of adults apply 
to juveniles. However, compared to adults, juveniles have a higher likelihood of mental 
disorders, developmental immaturity, and other characteristics that may predispose 
them to be incompetent to stand trial. Generally, juveniles are less competent decision 
makers than adults and may not understand the consequences of their actions, the 
charges against them, the role of their lawyer, or the trial proceedings. For this reason, 
judges and lawyers should exercise extra care to assess the competency of an accused 
juvenile to stand trial. As discussed in Article 326, the criminal justice system should 
emphasize the rehabilitation and reintegration of juveniles into society. In the case of 
accused juveniles found to be incompetent, treatment should emphasize rehabilitation 
and social reintegration, focusing on the juvenile as a patient with a mental disorder 
rather than attempting to restore the competency of the juvenile to stand trial. 
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Many post-conflict states have experienced difficulties in dealing with mentally 
incompetent accused persons. Unfortunately, these states often experience a high inci- 
dence of mental health problems but have very little medical capacity to address them. 
Often there are no fully functioning institutions or facilities for the care of mentally ill 
persons. In some post-conflict locales, mentally incompetent persons who enter the 
justice system have been put in prison simply because there were no other facilities in 
which to place them. Also, mentally ill persons have been tried for offenses while men- 
tally incompetent and even have been convicted when the person was not of sound 
mind when the criminal offense was committed. In order to address the needs of men- 
tally ill accused persons, criminal law must provide for the defense of insanity, as does 
Article 23 of the MCC. In addition, provisions such as Article 89 should be contained 
in the law to allow for the adjournment or termination of proceedings against mentally 
incompetent persons. Beyond this, the domestic laws on civil committal must be ade- 
quate and up to date, in line with best practice standards, and sufficient resources and 
facilities need to be provided for the treatment of mentally ill persons. 

Paragraph 2: This paragraph defines what is meant by mental incompetence and pro- 
vides the test that the court should adhere to in determining whether to suspend or 
terminate proceedings. 

Paragraph 6: A psychiatric evaluation of an accused must be carried out by a forensic 
psychologist or psychiatrist, who must conduct an in-depth evaluation of the person's 
mental competency. Unfortunately in many post-conflict states, there is no forensic 
psychology capacity. In East Timor, for example, a number of cases arose in which 
accused persons were apparently mentally incompetent. The court experienced great 
difficulty in finding experts to evaluate their competency and had to rely on experts 
outside the country. For those conducting psychiatric evaluations, reference may be 
made to the Specialty Guidelines for Forensic Psychologists that were developed by the 
Committee on Ethical Guidelines for Forensic Psychologists of the American Psycho- 
logical Society. 

Paragraphs 14 and 15: In a post-conflict state, not only is the criminal justice system 
likely to be in poor condition but so too is the health care system, including hospitals 
and facilities for the care of the mentally ill. Dealing with mentally ill accused persons 
is therefore challenging. Post-conflict reconstruction efforts often encompass the 
rebuilding of hospitals and other health care facilities. In order for Article 89 to oper- 
ate effectively, adequate facilities to house persons who have been found to be mentally 
incompetent and a danger to themselves or others must exist. Mentally ill persons 
must not be placed in prisons in lieu of proper treatment facilities. If necessary, because 
of resource constraints, a separate wing may be set up in a prison to house mentally ill 
prisoners. In addition, proper treatment facilities with qualified personnel should be 
provided. 

The term stay used in Paragraph 14 means that the execution of the order is sus- 
pended temporarily and will not begin to take effect until the expiration of the time 
limit set out in this Paragraph. 
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Paragraph 21: In ascertaining the appropriate period of time that a person deemed 
mentally incompetent but capable of recovery should spend under court jurisdiction, 
the drafters of the MCCP considered giving the court jurisdiction over the person 
until the expiration of the maximum penalty of imprisonment for the crime of which 
the person was accused. The drafters decided, however, that this was too harsh and 
that the court should instead retain jurisdiction over the person for a "reasonable 
period of time." This standard is contained in many criminal procedure codes around 
the world. Courts have interpreted reasonability for the length of treatment differ- 
ently. In no case should treatment exceed the maximum penalty that could have been 
imposed upon the person had he or she been convicted of the offense. In most cases, 
two years or less of treatment has been determined reasonable. The determination of 
reasonability should consider the restrictive nature of the treatment, the seriousness of 
the alleged offense, the likelihood that the accused committed the offense, and the 
probability of restoring competency in the foreseeable future. 
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Chapter 8: Investigation of a 
Criminal Offense 

Part 1: Initiation, Suspension, 

and Discontinuation of a 

Criminal Investigation 

^^^^^m General Commentary ^^^^^m 

Under the MCCP, the initiation, suspension, and discontinuation of a criminal inves- 
tigation carry specific requirements to make them official. This is not the practice in 
every state around the world. In states that do require an official action, the require- 
ments are often based on a more strict interpretation of the principle of legality, entail- 
ing that each stage has a specific legal meaning. To initiate, suspend, or discontinue an 
investigation, one requirement is the issuance of a written decision, on which a high 
premium is placed in many states. The drafters of the Model Codes concluded that, in 
the context of the MCCP, a similarly high premium should be placed on both the prin- 
ciple of legality and the requirement of written decisions as a means of ensuring that 
the actions taken in the course of the investigation will be properly recorded. In many 
post-conflict states, investigation records have not been properly maintained and files 
have been lost. Consequently, a suspect could sit in detention awaiting trial while the 
office of the prosecutor and the prison have little or no information about the suspect. 
This problem could lead to a gross impingement of the suspect's fundamental human 
rights, such as the right to trial without undue delay (Article 63), and inadvertently 
contribute to prison overcrowding, another feature of many post- conflict states. It is 
therefore imperative that significant attention be given to the issue of record keeping 
in the course of the criminal investigation. Obvious resource constraints — such as a 
lack of pens and paper, which is, unfortunately, all too common in post-conflict 
states — should be taken into account by national authorities and international assis- 
tance providers. Providing the basic resources to facilitate record keeping is vital in 
ensuring the efficient administration of justice and safeguarding the rights of the sus- 
pect or the accused. 

Reference should be made to Figures 4 and 5 in the annex, which set out the proce- 
dure of criminal investigation in a diagrammatic format. 
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Article 90: Purpose of a 
Criminal Investigation 



The purpose of a criminal investigation is to: 

(a) investigate information or reports that raise a suspicion that a criminal 
offense has been committed; 

(b) uncover, preserve, and collect evidence of criminal offenses; 

(c) establish, with regard to a specific criminal offense, if a suspect can be 
identified; and 

(d) determine whether sufficient reasons exist for the prosecution of a sus- 
pect of a criminal offense. 



Article 91: Conduct of a 
Criminal Investigation 



1. The criminal investigation is conducted by the prosecutor and by the police, 
under the direction and supervision of the prosecutor. 

2. The prosecutor may issue his or her directions to the police orally, in writing, 
or by other technical means of communication. 

3. The prosecutor may be present during all investigative actions carried out by 
the police. 

4. The prosecutor may, of his or her own accord, undertake investigative mea- 
sures, provided for under the MGCP or the applicable law, that are ordinarily 
undertaken by the police. 

5. The police may undertake investigative measures without the prior direction 
of the prosecutor in urgent cases, as provided for in Article 93. 

6. In the course of a criminal investigation, the police must: 

(a) follow the directions of the prosecutor in carrying out actions and mea- 
sures aimed at uncovering and apprehending the suspect and in collecting 
the evidence and other relevant information for criminal proceedings; 



Article 91 • 155 



(b) provide, without delay, to the prosecutor the following: 

(i) notification of all investigative actions undertaken, whether under- 
taken as a matter of urgency under Article 93 or under the direc- 
tion of the prosecutor, and the results of such actions; 

(ii) a written report and supplementary information on the investiga- 
tive action; and 

(iii) notification of the reasons for the police's inability to undertake 
a specific action directed by the prosecutor, when such cases 
occur. 

7. Information related to the initiation and conduct of an investigation and its 
findings is confidential and must not be accessible to third parties, except 
when otherwise provided for in the MCCP or the applicable law. 



Commentary 



Paragraph 1: In some states, the police are wholly responsible for the investigation of 
criminal offenses and the storage of evidence. Once the investigation is over, the police 
hand over all evidence and the case file to the office of the prosecutor. The office of the 
prosecutor then decides whether or not the evidence is strong enough to mount a pros- 
ecution. If there is enough evidence, the office of the prosecutor is responsible for 
bringing the case before the court. In other states, the police play a crucial, yet not-so- 
independent, role in the criminal investigation. The police may act under the direction 
of either a prosecutor or an investigating judge who is responsible for the creation of 
the case file and storage of evidence. Under the MCCP, the police act under the direc- 
tion of the prosecutor. 

Paragraph 2: In some legal systems, the prosecutor must issue orders in writing to the 
police and may issue orders orally only in urgent cases. The benefit of this system is 
that it provides a record, or "paper trail," of both the investigation and the communi- 
cation between the prosecutor and the police. The drafters of the MCCP provided for 
a more flexible system of communication, where the prosecutor can issue orders in 
writing, orally, or even by e-mail. To ensure that this system works, institutional coop- 
eration between the office of the prosecutor and the police needs to be nurtured and 
mechanisms need to be set in place to facilitate interinstitutional cooperation. It may 
be necessary to draw up protocols, standard operating procedures, codes of conduct, 
or other agreements to build an effective institutional relationship such as is outlined 
in the MCCP. Providing details on how the general principles set out in the MCCP 
would operate in practice might also be required. An interagency steering committee 
may be helpful in navigating difficulties that arise on an ongoing basis. Building the 
relationship between the police and the prosecutor may take time, particularly in a 
state where the office of the prosecutor and the police have never worked together or 
the police have previously led investigations and, with the introduction of a new 
regime, must now act under the prosecutor's direction. 
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Article 92: Reporting of a Criminal Offense 



1 . Any person may report a criminal offense to the police or to the office of the 
prosecutor. 

2. Public officials are obliged to report to the office of the prosecutor criminal 
offenses about which they have been informed or about which they learn in 
the exercise of their duties as public officials. 

3. A person may report a criminal offense orally, in writing, or by any technical 
means of communication. 

4. When a criminal offense is reported orally, a record of the reported facts must 
be made. The record must be read to the person who reported the criminal 
offense and, when possible, the reporting person must be given the opportu- 
nity to sign the record. 

5. When a criminal offense is reported via technical means of communication or 
via written note, an official note must be made by the police or the office of 
the prosecutor. 

6. Where a criminal offense is reported to a court or to an office of the prosecu- 
tor outside of the jurisdiction where the criminal offense was allegedly com- 
mitted, the court or the office of the prosecutor must make an official note 
and forward the note immediately to the competent office of the prosecutor. 

7. Where the police obtain information of a criminal offense, either through the 
reporting of a crime or through their own activities, they must, without delay 
and no later than twenty-four hours after obtaining such information, inform 
the prosecutor and thereafter provide the prosecutor with further reports and 
supplementary information. 

8. Where the police arrest a person found in the act of committing a criminal 
offense or after pursuit immediately following the commission of a criminal 
offense, under Article 170 the police must immediately notify the prosecutor 
of the arrest. 



Commentary 



Not every criminal offense conies to the attention of the police through a formal, writ- 
ten crime report. The police may, for example, catch a suspect in the act of committing 
a criminal offense, or they may learn of the criminal offense from a member of the 
public. For those criminal offenses that are reported, Article 92 provides legal recogni- 
tion of the reporting of a criminal offense as a first step in the criminal proceedings. 
Any person is free to report a crime directly to the police or to the prosecutor. This 
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report may be done in person, in writing (e.g., by letter), or by technical means (e.g., 
by e-mail). In some instances, the report will be made by a named person; in other 
cases, it maybe anonymous. Paragraph 2 articulates the obligation of public officials 
to report criminal offenses that they become aware of during the course of their work 
as a public official. This duty pertains only to those criminal offenses that public offi- 
cials witness or learn of while acting in an official capacity. This duty is usually found 
in a state's code of conduct for public officials. 

In some states, the criminal procedure code requires citizens to report any crimi- 
nal offense they witness as a matter of civic duty. Other states require that persons with 
children under their care (e.g., teachers and day-care workers) report any suspicions of 
physical or sexual abuse of a child. Neither of these duties is included in the MCCP. 
The consideration as to whether or not such duties should be included in domestic 
criminal law is a matter for the individual state and is a question of public policy that 
should be openly discussed, and decided upon as part of the reform process. 

When the particular criminal offense reported to the police or the office of the 
prosecutor is domestic violence (contained in Article 105 of the MCC), the Framework 
for Model Legislation on Domestic Violence, drafted by the United Nations Special Rap- 
porteur on Violence against Women, Its Causes and Consequences (UN document E/ 
CN.4/1996/53/Add.2), provides specific guidance on the preparation of a domestic 
violence crime report (paragraphs 22—25). The framework document also contains 
useful guidance on the duties of police officers with regard to domestic violence (para- 
graphs 13-17) and the rights of victims of domestic violence (paragraph 21). 



Article 93: Investigative Measures prior to 
the Formal Initiation of an Investigation 



1. Where the prosecutor obtains reliable information that a criminal offense has 
been committed, either through the report of a crime under Article 92 or in 
some other way, he or she must direct the police to carry out the urgent nec- 
essary measures in accordance with the MCCP, the Model Police Powers Act 
(MPPA), and the applicable law to: 

(a) identify and locate the suspect; 

(b) prevent the suspect or any accomplice from hiding or fleeing; 

(c) detect and preserve traces of the criminal offense and objects that may 
serve as evidence of the criminal offense; and 

(d) gather information that may be of use for criminal proceedings. 

2. Prior to informing the prosecutor about a reported criminal offense under 
Article 92(7) or Article 92(8), the police may, in urgent circumstances, under- 
take investigative measures without the direction of the prosecutor. 
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3. After reporting a criminal offense to the prosecutor, under Article 92(7) or 
Article 92(8), the police may, in urgent circumstances, undertake investiga- 
tive measures without the direction of the prosecutor. 

4. Where the police undertake investigative measures under Paragraph 2 or 
Paragraph 3, the measures must pursue the aims set out in Paragraph 1(a)- 
(d) and must be provided for in the MCCP, the MPPA, or the applicable law. 

5. Where the police undertake investigative measures under Paragraph 2 or 
Paragraph 3, the police must immediately notify the prosecutor about such 
investigative measures. 



Article 94: Initiation of an Investigation 



1. The prosecutor may, having evaluated the information made available to him 
or her, initiate an investigation where a reasonable suspicion that a criminal 
offense has been committed exists. 

2. The decision to initiate an investigation must be in writing and must state: 

(a) the name of the prosecutor; 

(b) the time and date on which the investigation was initiated; 

(c) the criminal offense, or offenses, being investigated; 

(d) the circumstances in which the information about the criminal offense 
was obtained, including the information provided by the reporting person, 
if applicable; 

(e) a description of the circumstances and facts justifying the reasonable 
suspicion that a criminal offense has been committed; and 

(f) a description of the evidence and information already collected by the 
police and the prosecutor. 

3. Where an investigation focuses on a specific person or persons where proba- 
ble cause exists that the person or persons committed the criminal offense 
under investigation, the written decision to initiate the investigation must 
contain the name or names of the person or persons being investigated and a 
description of the facts justifying the probable cause. 

4. The prosecutor may, at any time, reconsider a decision to initiate an investi- 
gation, based on new facts or information. 

5. The written decision of the prosecutor to initiate an investigation must be 
sent to the chief prosecutor. 
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Commentary 



Article 94 provides for the formal initiation of a criminal investigation. It may be noted 
that under the MCCP, an investigation is opened into a criminal offense rather than 
against a specific person initially (even where the investigation may focus on a specific 
person during the early stages). 

A formal initiation of a criminal investigation is not required under domestic 
criminal law in many states. In other states, an investigation requires an official "open- 
ing." The drafters of the Model Codes thought it preferable to provide for such an offi- 
cial opening under the MCCP. This requirement adds to the overall aims of creating a 
documentary record and cataloging all the steps in the investigation stage. 

Paragraph l:Referenceshouldbemade to Article 1(40) for the definition oi reasonable 
suspicion. 

Paragraph 3: It may be noted that the standard of proof for the opening of an investi- 
gation into a criminal offense under Paragraph 1 is lesser than that for the opening of 
an investigation into a particular person for the commission of a criminal offense. 
Reference should be made to Article 1(36) for the definition oi probable cause. 



Article 95: Grounds Barring the 
Initiation of an Investigation 



1. The prosecutor must not initiate an investigation into a criminal offense 
where: 

(a) jurisdiction over the criminal offense cannot be asserted under Articles 
4-6 of the MCC; or 

(b) the investigation and prosecution of the criminal offense are barred by 
statutory limitations under Article 9 of the MCC. 

2. Where an investigation focuses on a specific person or persons against whom 
probable cause exists that the person or persons committed a criminal 
offense, the prosecutor may not initiate an investigation where: 

(a) jurisdiction over the person to be investigated cannot be asserted under 
Article 7 of the MCC; 

(b) jurisdiction over the person to be investigated cannot be asserted because 
the person has been tried for the criminal offense and has been convicted 
or acquitted under Article 8 of the MCC; or 

(c) the person to be investigated has died. 
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Commentary 



Paragraph 1: Where a criminal offense is not within the jurisdiction of the court, 
meaning that the court does not possess territorial, extraterritorial, or universal juris- 
diction over the criminal offense in question under Articles 4-6 of the MCC, the pros- 
ecutor must not initiate the investigation. In addition, when the prosecutor finds that 
the prosecution is barred by the statutory limitations contained in Article 9 of the 
MCC, an investigation cannot be initiated. Reference should be made to the commen- 
taries to Articles 4-6 and Article 9 of the MCC for further discussion on jurisdiction 
and statutory limitations, respectively. 

Paragraph 2: The initiation of an investigation into a criminal offense for which there 
is a likely suspect may be barred where the court does not have personal jurisdiction 
over the suspect under Article 7 of the MCC, where the ne his in idem principle applies 
to that person, or where that person has died. For a discussion on the meaning and 
scope of personal jurisdiction and ne bis in idem (otherwise known as double jeopardy), 
reference should be made to Articles 7 and 8 of the MCC, respectively. 



Article 96: Discretion of the Prosecutor to 
Decide Not to Initiate an Investigation 



1. At the discretion of the prosecutor, he or she may decide not to initiate the 
investigation where: 

(a) there is sufficient evidence that a criminal offense has been committed, 
but the evidence against a suspect is insufficient and there is no reason- 
able possibility of finding additional evidence; or 

(b) there are substantial reasons to believe that an investigation would not 
serve the interests of justice. 

2. The prosecutor must take into account the interests of the victims and the 
witnesses to the criminal offense in deciding not to initiate an investigation 
under Paragraph 1(b). 

3. A decision notto initiate an investigation under Paragraphs 1(a) and 1(b) must 
be sent to the chief prosecutor and must be confirmed in writing by the chief 
prosecutor in order to be valid. 
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Commentary 



Paragraph 1(b): This paragraph gives the prosecutor the power not to initiate a prose- 
cution that not serve the "interests of justice." This phrase is not defined in the MCCP, 
nor is a finite hst of instances in which a case should not be continued articulated. 
Instead, the provision gives discretion to the prosecutor to determine when he or she 
should not initiate a case in the interests of justice. Some experts consulted during the 
Model Codes consultation process had concerns that such a ground would open the 
door to abuse in that a prosecutor could, for example, dismiss a case upon political 
grounds. This was not the intention of the drafters of the MCCP in including such 
a provision, because dismissing a case upon political grounds would be improper. 
Instead, Paragraph 1(b) provides a mechanism, which will only be used in rare and 
exceptional circumstances, to enable the prosecutor not to pursue cases where it would 
not be fair or just to do so. The prosecutor must balance the interests of the victim, the 
suspect, and society at large and use his or her discretion to determine if, based on any 
compelling interest or the totality of the circumstances, pursuit of the case would not 
result in justice. To this end, the prosecutor may consider factors such as the serious- 
ness of the criminal offense and the extent of harm caused by it; the history, character, 
and condition of the suspect; the impact of the noninitiation of proceedings on the 
confidence of the public in the criminal justice system; the impact of the noninitiation 
of proceedings on the safety or welfare of the community; the victim's opinion on the 
noninitiation of proceedings; and any exceptionally serious misconduct of the police 
in the investigation, arrest, or detention of the suspect. 



Article 97: Suspension of an Investigation 



1. During the investigation, the prosecutor may, having evaluated the informa- 
tion made available to him or her, suspend the investigation where: 

(a) the suspect becomes mentally incapacitated after the commission of the 
criminal offense or is suffering from a serious disease; 

(b) the suspect has evaded the administration of justice and cannot be 
located; 

(c) other circumstances exist that temporarily prevent the successful prose- 
cution of the suspect; or 

(d) it is in the interest of justice to suspend the investigation. 

2. The decision to suspend an investigation must be in writing and must state: 

(a) the name of the prosecutor; 

(b) the time and date on which the investigation was suspended; 

(c) the particular criminal offense(s) being investigated; 
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(d) where an investigation focuses on a specific person or persons under 
Article 94(3), the name of the person(s) being investigated; and 

(e) the reasons justifying the suspension of the investigation. 

3. Prior to the suspension of an investigation, all obtainable evidence regard- 
ing the criminal offense must be gathered and stored securely by the 
prosecutor. 

4. The written decision of the prosecutor to suspend an investigation must be 
sent to the chief prosecutor. 

5. A decision to suspend an investigation under Paragraphs 1(c) and 1(d) must 
be confirmed by the chief prosecutor in order to be valid. 

6. The prosecutor must issue a decision to resume the investigation where the 
reasons underlying the suspension of the investigation cease to exist. 

7. The decision to resume the investigation must be in writing and must state: 

(a) the fact of the resumption of the investigation; 

(b) the reasons for the resumption of the investigation; and 

(c) the date of the resumption of the investigation. 

8. The written decision of the prosecutor to resume an investigation must be 
sent to the chief prosecutor and must be confirmed by the chief prosecutor in 
order to be valid. 



Commentary 



Just as the initiation of an investigation requires a written decision on the part of the 
prosecutor, so does the official suspension of an investigation. Paragraph 1 sets out the 
grounds upon which the prosecutor may suspend an investigation. Where the suspect 
becomes temporarily mentally ill or contracts some other serious disease or where the 
suspect has evaded justice (meaning that he or she cannot be found by the authorities), 
these are valid grounds for suspension. As with the initiation of the investigation, the 
written decision must be sent to the chief prosecutor. Where the case is suspended 
based on Paragraph 1, the chief prosecutor must validate the suspension. 

The prosecutor obviously cannot predict how long the suspension will last. The 
prosecutor will need to keep track of the suspect's mental state, serious illness, or any 
other issue that precluded the continuation of the investigation. Once these circum- 
stances are no longer applicable, the investigation can be resumed. The resumption of 
an investigation must be officially declared by a written decision transmitted to the 
chief prosecutor who must confirm it in order for it to be valid. 

Both the suspension and the resumption of an investigation have implications for 
the statutory limitation pertaining to the particular criminal offense or offenses. Ref- 
erence should be made to Article 12 of the MCC and its accompanying commentary. 

Paragraph 1(d): Reference should be made to the commentary to Article 96(l)(b). 
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Article 98: Discontinuation of an 
Investigation 



1. At any time during the investigation, the prosecutor must discontinue the 
investigation of a criminal offense when he or she establishes, having evalu- 
ated all the information and evidence collected, that there is insufficient evi- 
dence that a criminal offense has been committed. 

2. At any time during the investigation, the prosecutor must discontinue the 
investigation of a suspect when he or she learns that any of the reasons bar- 
ring the initiation of investigation under Article 95(2) exist. 

3. At any time during the investigation, the prosecutor may discontinue the 
investigation of a suspect under the grounds set out in Article 96(1). 

4. The decision to discontinue an investigation must state: 

(a) the name of the prosecutor; 

(b) the time and date on which the investigation was discontinued; 

(c) where an investigation focuses on a specific person or persons under 
Article 94(3), the name of the person being investigated; and 

(d) the reasons justifying the discontinuation of the investigation. 

5. The written decision of the prosecutor to discontinue an investigation must 
be sent to the chief prosecutor and must be confirmed by the chief prosecutor 
in order to be valid. 

6. The prosecutor may, at any time, reconsider a decision to discontinue an 
investigation based on new facts or information and can, in accordance with 
Article 94, reinitiate an investigation. 



Commentary 



Once an investigation has been officially initiated, it must continue until an indict- 
ment is presented under Article 195 unless it is either suspended or officially discon- 
tinued. The discontinuation of an investigation, like initiation and suspension, requires 
a written decision of the prosecutor that must be submitted and confirmed by the chief 
prosecutor. The grounds for discontinuation outlined in Paragraph 2 are identical to 
the grounds for noninitiation of an investigation under Article 95(2). Where the pros- 
ecutor discovers that any of these circumstances are present, he or she must immedi- 
ately discontinue the investigation. The prosecutor has discretion to discontinue the 
investigation under the grounds set out in Paragraph 4, which are identical to those 
found in Article 96(1). 
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Paragraph 3: Reference should be made to the commentary to Article 96(l)(b) for a 
discussion of the grounds for discontinuing an investigation. In some legal systems, a 
prosecutor may also have the power to discontinue a case once an indictment has been 
confirmed and even during a trial. This is done byway of motion before the court on 
the grounds that the case should be dismissed in the "interests of justice." In some 
states, the judge has the power, on his or her own motion, to discontinue a case once 
the indictment has been confirmed. This sort of provision would come into play only 
in very rare cases. Such provisions have not been included in the MCCP, given the 
potential for their abuse in a post-conflict state, where the criminal justice system may 
be nascent or issues relating to corruption may exist within the legal system. Some 
experts consulted during the drafting of the MCCP were of the view that such a power 
could politicize the criminal justice system if a judge or prosecutor moves to dismiss a 
case on political grounds. 



Article 99: Notification of a Victim on the 

Decision to Initiate, Suspend, or 

Discontinue an Investigation 



1. The prosecutor must inform the victim of a criminal offense when the prose- 
cutor has initiated, decided not to initiate, suspended, or discontinued an 
investigation or renewed an investigation after suspension. 

2. Notification must be made as soon as possible, and no later than fifteen work- 
ing days after the prosecutor has made a written decision to initiate, not initi- 
ate, suspend, renew, or discontinue an investigation. 

3. Notification must include the information that the victim has the right to 
appeal the decision to the chief prosecutor within six months. 

4. Notification must be made in accordance with Article 75(1), and must be 
done in a manner that prevents undue danger to the safety, well-being, and 
privacy of those who provided information to the prosecutor or to the police 
and in a manner that does not obstruct the investigation. 



Commentary 



Article 74 of the MCCP obliges the prosecutor to take reasonable steps to keep the vic- 
tim informed of the progress of a case. The prosecutor should make his or her best 
efforts to inform the victim about the initiation, suspension, renewal, or discontinua- 
tion of a case. No means are specified as to how the victim should be notified. This will 
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depend on the individual circumstances of a state. In some states, there maybe a postal 
service, although typically in a post-conflict state, the postal service is not functioning 
or reliable. In this case, the prosecutor should endeavor to make telephone or personal 
contact with the victim. These options may be difficult, however, if the victim does not 
have a phone or lives far from the prosecutor's office. Notice of the decision may be 
hand- delivered to the residence of the victim by an employee of the office of the 
prosecutor. 

Any notification, whether written or oral, must not reveal information that would 
jeopardize the safety, well-being, or privacy of any person who has provided informa- 
tion to the police. In accordance with Article 75(3), where the prosecutor fails to effec- 
tively notify the victim or there are defects in the notification process, these problems 
will not affect the progress of the investigation or, later, the trial. Reference should be 
made to the commentaries to Articles 74 and 75 for a fuller discussion on the notifica- 
tion of victims. 



Article 100: Appeal by a Victim on the 
Decision Not to Initiate an Investigation or 
on the Discontinuation of an Investigation 



Upon receipt of the notification of the prosecutor's decision not to initiate or 
to discontinue an investigation, the victim may file a written appeal with the 
chief prosecutor. 

The victim may appeal the decision of the prosecutor within six months of 
receipt of notification of the decision of the prosecutor not to initiate or to dis- 
continue the investigation. 

Upon consideration of the written appeal of the victim, the chief prosecutor 
may confirm the decision of the prosecutor or may order another prosecutor 
to initiate or continue the investigation. 



Commentary 



A victim of a criminal offense may be dissatisfied with the fact that the prosecutor has 
not initiated an investigation or initiated an investigation but later decided to discon- 
tinue it. Article 100 gives the victim the opportunity to challenge the decision of the 
prosecutor through a written appeal to the chief prosecutor. The chief prosecutor 
should consider the written appeal and decide whether to confirm the decision of the 
prosecutor or hand the investigation over to another prosecutor to initiate an investi- 
gation or resume an investigation that has been discontinued. 
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Article 101: Retention, Security, and 
Storage of Information and Evidence 
Relating to the Criminal Investigation 



The prosecutor is responsible for the retention, storage, and security of all informa- 
tion, evidence, and physical material obtained in the course of an investigation until 
it is formally tendered into evidence in court. Evidence and physical material col- 
lected by the police in the investigation of a criminal offense must be transferred to 
the prosecutor without delay, unless otherwise ordered by the prosecutor. 



Commentary 



The responsibility to maintain and store all the materials that were gathered during 
the investigation falls on the prosecutor under the MCCP. Where the police have col- 
lected evidence, they must forward the relevant evidence and information to the pros- 
ecutor along with a written report. The prosecutor will retain the evidence until it is 
presented in court at the trial and officially tendered as evidence. At this point, the 
responsibility for maintaining the evidence falls on the court. 

In order to store and secure the evidence in advance of the trial, the office of the 
prosecutor must have proper secure space, often known as the evidence room. The 
police may also have an evidence room in which to store evidence before handing it 
over to the prosecutor. It is important that there also be provision for the storage of 
sealed documents — such as documents related to witness protection (see Article 152), 
witness anonymity (see Article 160), or cooperative witnesses (see Article 166) — and 
other sensitive information or items in a room that has restricted access and is under 
lock and key. These documents or items should be stored separately from the general 
file on the particular criminal case. 

Generally, it is good practice to have standard operating procedures to address 
issues such as who has access to the evidence room, who has access to the evidence, and 
the steps required to gain access. 
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Part 2: Records of a 
Criminal Investigation 



Section 1; Records of Investigative Actions Undertaken by the Police 
or the Prosecutor 



Article 102: Written Record of Actions 

Undertaken in a Criminal Investigation by 

the Police and the Prosecutor 



1. The police and the prosecutor are required to l<eep a written record of each 
action undertal<en in the course of the criminal investigation at the same time 
that the action is undertaken or, if this is not possible, immediately 
afterward. 

2. Where the police execute an order or a warrant of the court, the police must 
make a written record of their actions in executing the order or warrant. 

3. The police must deliver a copy of the written record of any action undertaken 
by them, including the execution of an order or a warrant, to the prosecutor 
as soon as possible after the action has been taken, and no later than forty- 
eight hours. 

4. The written record must include: 

(a) the name of the prosecutor or the identification number of the police offi- 
cer taking the action; 

(b) the place where the action is being undertaken; 

(c) the date and time when the action begins and ends, and any interruptions 
in undertaking the action; 

(d) the first names and surnames of persons present and the status in which 
they are present; 

(e) the name of the suspect or the accused in the criminal case or the case 
number, if one has been assigned; and 

(f) where a party to the action is vested with rights under the MCCP, the fact 
that the person undertaking the action informed the party of his or her 
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rights. The fact of whether the person exercised his or her rights must 
also be noted in the written record, along with the signature of the person 
verifying that he or she has been permitted to exercise his or her rights. 
If the person refuses to sign the record, the reasons for this must be 
noted in the record. 

5. The written record must contain the essential information about the imple- 
mentation and content of the action undertaken. 

6. If objects or documents are seized in the course of the implementation of the 
action, this must be indicated in the record and the articles taken must be 
attached to the record or the place where they are kept must be identified. 

7. In conducting actions such as the search of premises or persons, information 
that is important with regard to the nature of the action or for establishing the 
identity of certain articles (such as description, dimensions, and size of the 
articles or traces that have been left or the placing of identifying labels on 
articles) must also be entered in the record. 

8. Any sketches, drawings, layouts, photographs, films, or other technical 
recordings that are made must be entered into the record and attached to the 
record. 

9. The record must be kept up-to-date and nothing in it may be deleted, added, or 
amended. Corrections to the record must be noted at the end of the record. 



Commentary 



A lack of accurate record keeping and evidence cataloging and storage hinders the effi- 
ciency of an investigation and may affect the ability of the prosecutor to compile a 
strong case against an accused person. Keeping an accurate record is also important 
from the perspective of protecting the rights of suspects and the accused, particularly 
the right to defend oneself (Article 65) and the right to adequate facilities to defend 
oneself (Article 61). To adequately defend the accused, the defense should have access 
to records of actions taken during the investigation, the findings of these actions, and 
any evidence that may have been gathered, subject to the exceptions to disclosure set 
out in Chapter 10, Part 3, and elsewhere in the MCCP. 

It is important to establish a system and structure of investigative record keeping. 
Article 102 provides general principles and requirements that could be supplemented 
by a standard operating procedure or memorandum of agreement between the police 
and the prosecutor on the recording of investigative acts and the transmission and 
storage of written records and evidence obtained in the course of these acts. Article 102 
places a general requirement on the police and the prosecutor to record in writing all 
actions taken in the course of the investigation and for the written record of those 
actions to be put in the case file in the possession of the prosecutor (as per Article 101) . 
Any evidence that is adduced during the investigative action by the police will be sub- 
mitted to the prosecutor under Article 91. 
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Section 2; Records of the Questioning of a Suspect 

^^^^^m General Commentary 

It is imperative that accurate recording of the questioning of a suspect be undertaken. 
The Body of Principles for the Protection of All Persons under Any Form of Detention 
or Imprisonment requires that a record of all interrogations of suspects be kept (Prin- 
ciple 23). This requirement has also been expressed by the United Nations Human 
Rights Committee (General Comment no. 13, paragraph 11). 



Article 103: Audio or Video Recording of 
the Questioning of a Suspect 



Where a suspect is being questioned, every reasonable effort must be made 
to audio or video record the questioning, in accordance with the following 
procedure: 

(a) the suspect must be informed, in a language he or she fully understands 
and speaks, that the questioning is to be audio or video recorded and that 
he or she may object if he or she so wishes; 

(b) the fact that this information has been provided and the response given 
by the suspect concerned must be noted in the record; 

(c) the suspect may, before replying, speak in private with his or her counsel, 
if counsel is present; 

(d) if the suspect refuses to be audio or video recorded, the procedure in 
Article 104 must be followed; 

(e) the suspect must be informed on tape of his or her rights under Article 
107; 

(f) in the event of an interruption in the course of questioning, the fact and 
the time of the interruption must be recorded before the audio or video 
recording ends as well as the time of resumption of the questioning; 

(g) at the conclusion of the questioning, the suspect must be offered the 
opportunity to clarify anything he or she has said and to add anything he 
or she may wish; and 

(h) the time of conclusion of the questioning must be noted. 
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2. The following facts must be noted on tape for the record: 

(a) the time when and place where the questioning took place; 

(b) the name of the person(s) who conducted and recorded the questioning, 
the name of the suspect, his or her counsel, if present, and any prosecutor, 
interpreter, or other person present during all or part of the questioning; 

(c) the name of any appropriate adult present in accordance with Article 
109; and 

(d) the name of any responsible person present in accordance with Article 
329. 

3. The questioning must be transcribed as soon as feasible after the completion 
of the questioning. A copy of the transcript must be placed in the case file. 

4. The audio- or videotape must be copied as soon as feasible after the comple- 
tion of the questioning. One copy of the tape must be used for the purposes of 
transcription, and the other copy must be given to the suspect or his or her 
counsel. 

5. A copy of the transcript of the questioning must be given to the suspect, in 
addition to the audio- or videotape, as soon as feasible after the completion of 
the questioning. 

6. Upon the request of the prosecutor, the transcript and the copied audio- or 
videotape may be withheld from the suspect until the prosecutor has formally 
initiated the investigation under Article 94. 



Commentary 



Article 103 sets out the procedure to follow when an interview is audio or video 
recorded. Every reasonable effort should be made to ensure that an interview is 
recorded in this manner. The European Committee for the Prevention of Torture and 
Inhuman or Degrading Treatment or Punishment (CPT) has stated that "the elec- 
tronic (i.e., audio and/or video) recording of police interviews represents an impor- 
tant additional safeguard against the ill-treatment of detainees. . . . Such a facility can 
provide a complete and authentic record of the interview process, thereby greatly facil- 
itating the investigation of any allegations of ill-treatment. This is in the interest both 
of persons who have been ill-treated by the police and of police officers confronted 
with unfounded allegations that they have engaged in physical ill-treatment or psycho- 
logical pressure. Electronic recordings of police interviews also reduces the opportu- 
nity for defendants to later falsely deny that they have made certain admissions" 
(European Committee for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment (CPT), 72''' General Report, CPT/Inf [2002], paragraph 36, 
page 15). A similar statement has been made by the United Nations Special Rappor- 
teur on Torture (UN document A/56/156, paragraph 39 [f]) and the United Nations 
Committee against Torture (UN document A/51/44, paragraph 65 [e]), and, further- 
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more, is contained in the African Commission on Human and Peoples' Rights Resolu- 
tion on Guidelines and Measures for the Prohibition and Prevention of Torture, Cruel, 
Inhuman or Degrading Treatment or Punishment in Africa (paragraph 28). Obvi- 
ously, there are serious financial implications in the resourcing and upkeep of elec- 
tronic or video recording equipment and facilities and in the transcribing or copying 
of tapes. In a post-conflict state, where resources are often limited, a written record 
may be the only option. Where it is not possible to electronically or videographically 
record the interview, the procedure set out in Article 104 should be followed. 

As Paragraph 2 provides, it is particularly important that those persons present 
must be identified for the record. The United Nations Special Rapporteur on Torture 
has noted that in order to address concerns surrounding torture or cruel, inhuman, or 
degrading treatment (including the later investigation of allegations of such mistreat- 
ment), "each interrogation should be initiated with the identification of all persons 
present" (UN document A/56/156, paragraph 39 [f]). 



Article 104: Written Record of the 
Questioning of a Suspect 



Where circumstances prevent the questioning of a suspect being audio or 
video recorded, a written record of the questioning must be made. 

The record must note: 

(a) why audio or video recording of the questioning of the suspect was not 
conducted; 

(b) the date and place of the questioning; 

(c) the start and end time of the questioning; 

(d) the fact that the suspect being questioned has been informed of his or her 
rights under Article 107; 

(e) the substance and content of the questioning, meaning any questions 
asked of the suspect and his or her answers and any other information 
provided by the interviewer(s) or the suspect; 

(f) any interruptions in the course of questioning and the time of the inter- 
ruption and the time of resumption of the questioning; 

(g) the name of the person(s) who conducted and recorded the questioning, 
the name of the suspect, his or her counsel, if present, and any prosecutor, 
interpreter, or other person present during all or part of the questioning; 

(h) the name of any appropriate adult present in accordance with Article 
109; and 



172 • Chapter 8, Part 2 



(i) the name of any responsible person present in accordance with Article 
329. 

3. At the conclusion of the questioning, the suspect must be offered the oppor- 
tunity to clarify anything he or she has said and to add anything he or she may 
wish. This statement must be noted as part of the record of questioning. 

4. The suspect must be given the opportunity to read or have read to him or 
her the questioning record and to indicate if and how he or she considers it 
inaccurate. 

5. The record must be signed by all persons present during the questioning. 
Where a person has not signed the record, the reasons for this must be 
noted. 

6. A copy of the written record must be placed on the case file. A copy must also 
be made available to the suspect; however, the written records may be with- 
held until after the prosecutor has initiated the investigation under Article 94. 

7. The record of the questioning must be placed in the case file. 



Commentary 



In the absence of equipment or facilities to audio or video record the questioning of a 
suspect, a written record must be made. This record must be as comprehensive as pos- 
sible, noting both questions asked by the interviewer and answers elucidated from the 
suspect. Where it is not possible to take verbatim notes of the interview, the record 
must accurately record the statements of the suspect and must contain the exact word- 
ing of key statements made by the suspect. As with Article 103, crucial facts regarding 
the interview must be recorded in order to effectively safeguard the rights of the sus- 
pect to be free from torture or cruel, inhuman, or degrading treatment (set out in 
Article 58 of the MCCP) . Date and place of questioning, start time and end time, inter- 
ruptions and resumptions (which will be relevant for assessing whether Articles 106 
and 107 have been respected), and the names of all persons present are crucial facts to 
include in the record, in addition to the substance of the questions asked and the 
answers received during the course of the questioning. At the end of the questioning, 
the suspect must be given the opportunity to read, or have someone read verbatim to 
him or her, what the record contains. The suspect must also be given the opportunity 
to make a clarifying statement at the end of questioning that must be included in the 
record. All persons must sign the record to attest to, first, their presence during the 
interview and, second, the accuracy of the interview record. The suspect and his or her 
lawyer must have access to the record under the disclosure obligations contained in 
Article 204. If the defense wishes to raise allegations of torture before disclosure obli- 
gations begin, the defense must be given access to the record. 
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Section 3; Records of the Questioning of Other Persons 

Article 105: Written Record of the 
Questioning of Other Persons 



1. A written record must be made of formal statements made by any person 
who is questioned in connection with an investigation. 

2. The record must note: 

(a) the date, time, and place of questioning; 

(b) the fact that the person has been informed of his or her right to freedom 
from self-incrimination and that the questioning will be recorded and may 
be used as evidence in the proceedings; 

(c) the fact that, where the person being questioned is a victim of a criminal 
offense, the victim has been informed of his or her interests under Arti- 
cles 72-79 and Articles 99-100; 

(d) the substance and content of the interview, meaning any question asked 
of the person and answers received and any other information provided 
by the person; and 

(e) the names of the person(s) who conducted and recorded the questioning, 
the person being questioned, his or her counsel, if present, and any pros- 
ecutor, interpreter, or other person present. 

3. The record must be signed by all persons present during the questioning. 
Where a person has not signed the record, the reason for this must be noted. 

4. The record of the questioning must be placed in the case file. 



Commentary 



A written record of an interview with a person other than the suspect will suffice. If, 
however, facilities and equipment to audiotape or videotape the interview exist, they 
may be used (in which case a procedure similar to that outlined in Article 103 could be 
followed). Electronic recording will probably be beyond the resource capacity of a 
post-conflict state, which is why the MCCP provides for the written record of state- 
ment made by a person other than the accused. 
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Part 3: Collection of Evidence 
General Commentary 

Part 3 contains a wide range of modalities for investigating a criminal offense. Some 
of the modalities provided for in Part 3 are forensic (e.g., Article 142 on physical 
examinations and Article 145 on autopsies); some are regular investigative techniques 
found in criminal procedure codes around the world (e.g., questioning of suspects 
and other persons, search of premises or a dwelling and seizure of property under 
Articles 118—121, and search of persons under Articles 122-125), while others are more 
novel and highly technical (e.g., expedited preservation of computer data and tele- 
communications traffic data under Article 128; expedient preservation of property 
and freezing of suspicion transactions under Article 132; identification of a subscriber, 
owner, or user of a telecommunications system or point of access to a computer sys- 
tem under Article 129; and covert and other technical measures of surveillance or 
investigation under Article 135). 

Having an external authorization mechanism for certain investigative acts is stan- 
dard practice in most states, although where this authorization comes from varies 
from state to state. In some states, an investigating judge may have the power to autho- 
rize these measures, while in other states, a prosecutor or a senior police officer (in 
states where the investigation is completely police led) may have the power to order 
many investigative acts. In many states, and under the MCCP, the judiciary is respon- 
sible for overseeing the majority of investigative measures. ludicial authorization pro- 
vides an important oversight mechanism for investigative acts that are intrusive or 
that impinge upon the rights of persons. In a small number of instances, the prosecu- 
tor is responsible for overseeing the investigative action (e.g., expedited preservation of 
computer data and telecommunications traffic data under Article 128; expedient pres- 
ervation of property and freezing of suspicion transactions under Article 132; identifi- 
cation of a subscriber, owner, or user of a telecommunications system or point of access 
to a computer system under Article 129; and covert and other technical measures of 
surveillance or investigation under Article 135). 

Permission to undertake many of the acts contained in Part 3 is usually sought 
through a warrant or an order from a competent court or judge. Warrants and orders 
differ only with regard to who can apply for them. A warrant, as defined in Article 
1(46), is an order of the court issued after the written application, defined in Article 
1(2), of either the prosecutor or the police to undertake a particular investigative mea- 
sure. An order, as defined in Article 1(34), is an order of the court that is issued after a 
written motion, defined in Article 1(32), of the prosecutor or the defense. Both war- 
rants and orders are sought by filing a motion with the registry of a competent trial 
court. 

Part 3 addresses the range of measures requiring a warrant or an order and a num- 
ber of measures that do not require a warrant or an order. Where a provision relates to 
a measure requiring a warrant or an order, the relevant article sets out the mechanism 
for applying for and granting warrants and orders. In many articles, there is also exten- 
sive treatment of how the particular investigative measure should be carried out and, in 
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some cases, supervised by the court. The MCCP contains more details on the imple- 
mentation of investigative measures than many criminal procedure codes. In fact, the 
level of detail contained in the MCCP is similar to what might be contained in standard 
operating procedures or implementing or clarifying regulations that accompany the 
criminal procedure code. The inclusion of extra detail on the implementation of inves- 
tigative measures was deliberate. In a post-conflict state, standard operating procedures 
or implementing or clarifying regulations may not exist or may take a long time to 
draft. In the absence of such legislation, the drafters considered it important to include 
a greater level of detail, particularly with regard to the implementation of complex 
investigative measures, such as covert surveillance, or other measures that previously 
may not have been carried out in accordance with best practice or with due regard for 
human rights standards, such as those for search and seizure and physical examination 
of persons. The provision of additional guidance on the implementation of complex or 
sensitive investigative acts is particularly important in a post-conflict context where 
some criminal justice actors may not have implemented such provisions previously. 

In addition to providing an adequate level of detail in Part 3, the drafters paid par- 
ticular attention to creating adequate procedural safeguards to protect the human 
rights of the individual while providing sufficient powers to investigate crime. During 
the drafting of Part 3, significant input was received from human rights advocates, 
legal scholars, police officers, prosecutors, judges, and defense counsel. The drafters 
were equally cognizant of the need for adequate record keeping and a "paper trail" of 
investigative measures in the drafting of Part 3; consequently, numerous reporting 
requirements have been integrated into the various articles. 

Many of the methods for collecting evidence contained in Part 3, such as covert 
surveillance (Articles 134-140) and search and seizure of a computer (Article 130), 
require highly trained investigative staff. Before a post-conflict state considers imple- 
menting such investigative tools, the availability of qualified and trained personnel to 
implement them should be taken into consideration. It is also important to consider 
the cost of implementing these provisions. 



Section 1; Questioning of Suspects, Victims, and Other Persons 

Article 106: Guiding Principles on the 
Questioning of All Persons 



Questioning under Article 106 means the solicitation of information from any 
person. 

The aim of questioning a person in the course of a criminal investigation is to 
obtain accurate and reliable information in order to discover the truth about 
matters under investigation. 
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3. Questioning must be conducted with full respect for the rights and dignity of 
the person being questioned. 

4. Questions must be asked in a clear, distinct, and precise manner. 

5. Persons being questioned must be free from coercion, violence, or threat of 
violence or oppression or any form of torture or cruel, inhuman, or degrading 
treatment or coercion. In particular, in questioning a person, it is forbidden to: 

(a) require the person being questioned to stand; 

(b) place a hood over the person being questioned; 

(c) expose the person being questioned to persistent or excessive noise; 

(d) deprive the person being questioned of adequate sleep, food, or water; 

(e) impair the person's freedom to form his or her own opinion and to express 
himself or herself by means of the administration of drugs or hypnosis; 

(f) impair the person's memory or his or her ability to understand; 

(g) threaten the person with measures not permitted by law; or 

(h) promise something to the person being questioned that is not permitted 
by law. 

6. In any period of twenty-four hours, a person being questioned must be allowed 
a period of at least eight continuous hours during which that person may rest 
and will not be questioned, transported from one detention center to another, 
or subjected to any interruption in connection with the investigation. The period 
of rest may not be interrupted or delayed unless there are reasonable grounds 
to believe that further questioning is necessary to avoid an imminent risk of 
harm to persons or the imminent serious loss of or damage to property. 

7. Short breaks from interviewing must also be provided at intervals of approxi- 
mately two hours, subject to the interviewing police or prosecutors' discre- 
tion to delay a break if there are reasonable grounds to believe that further 
questioning is necessary to avoid an imminent risk of harm to persons or the 
imminent serious loss of or damage to property. 



Commentary 



General reference should be made to Amnesty International's publication Combating 
Torture: A Manual for Action, which discusses relevant safeguards for persons in cus- 
tody, including during questioning, in chapter 4. Reference may also be made to sec- 
tion 7.5 (pages 174-79) of Amnesty International's Understanding Policing: A Resource 
for Human Rights Activists, which contains a general discussion on police techniques 
in interviewing persons. 
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Paragraph 2: Paragraph 2, which states that the aim of questioning is to obtain accu- 
rate and rehable information, is particularly applicable to the questioning of a suspect. 
In some states, police or prosecutors work under the false assumption that the purpose 
of questioning a suspect is to obtain a confession. This often leads to the use of torture ; 
cruel, inhuman, or degrading treatment; coercion; or acts of violence in order to force 
a confession. Paragraph 2 is derived from European Committee for the Prevention of 
Torture and Inhuman or Degrading Treatment or Punishment (CPT) (12''' General 
Report, CPT/Inf [2002], page 15, paragraph 35). CPT considers it important that the 
aim of questioning be made clear and furthermore that interviewing officers receive 
training on this standard. 

Paragraph 3: This paragraph articulates a general principle that all the rights of the 
person being questioned should be respected as well as the particular right to be treated 
with dignity and respect. This right is found in the International Covenant on Civil 
and Political Rights (Article 10 [1]). 

Paragraph 5: The principles set out in Paragraph 5 are related to the right to freedom 
from torture or cruel, inhuman, or degrading treatment set out in Article 58. Refer- 
ence should be made to Article 58 and its accompanying commentary. The principles 
contained in Paragraph 5 are also related to a person's right to freedom from self- 
incrimination and the right not to be compelled to testify against oneself or to confess 
guilt (see Article 57 and its accompanying commentary). Paragraph 5 expands the 
scope of the protections contained in Articles 58 and 61 by requiring that a person 
being questioned not be subjected to violence, the threat of violence, or oppression. 
Any act of hitting, striking, pushing, or otherwise interfering with the body of a per- 
son being questioned is prohibited. Threats to hurt the detainee are also prohibited. 
The concept oi oppression contained in Paragraph 5 refers to the arbitrary exercise of 
the power of the interviewer. 

Paragraph 5 provides some examples of inappropriate and unlawful questioning 
techniques, but this is not an exhaustive list. Unfortunately, the means and methods 
employed to commit violent, oppressive, coercive or cruel, inhuman, and degrading 
acts are many and varied. It is therefore impossible to capture all such means and 
methods. The first four examples have been used in several states as unofficial ques- 
tioning techniques. Some states have used "wall standing," forcing a person to remain 
for hours in a "stress position," spread-eagle against a wall, with his or her fingers high 
above the head and his or her feet back, causing the person to place the full weight of 
the body on the toes and fingers. The European Court of Human Rights, in the case of 
Ireland V. United Kingdom (application no. 5310/71 [1978], ECHR 1 [January 18, 1978]), 
found that this method of questioning is contrary to a person's right to freedom from 
inhuman treatment, as is the hooding of a person during an interview, exposing the 
person to loud or persistent noise, and depriving the person of sleep, food, or water 
(paragraphs 167 and 168). Drugging a person or hypnotizing that person is impermis- 
sible, as are other means to impair the memory. In addition to threatening a person 
with violence or with other unlawful measures, one may not attempt to induce a per- 
son to give information by promising him or her something (for example, a bribe) that 
is impermissible under the applicable law. 
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Paragraph 6: As mentioned in the commentary to Paragraph 5, Article 58 provides 
that all persons have the right to freedom from torture or cruel, inhuman, or degrad- 
ing treatment. Paragraph 5 prohibits certain conduct in questioning that is contrary to 
Article 61. Paragraph 6 adds to the list of prohibited conduct during questioning con- 
tained in Paragraph 5 by ensuring that a person being questioned is not subject to sleep 
deprivation. Sleep deprivation has been found to be a form of inhuman treatment 
under international human rights law by the European Court of Human Rights [Ire- 
land V. United Kingdom, application no. 5310/71 [1978], ECHR 1 [January 18, 1978], 
paragraph 167). In the majority of cases, Paragraph 6 applies to persons who have been 
arrested, not to witnesses. An arrested person can be detained pending a hearing before 
a judge under Article 175, and therefore he or she is more likely to be questioned over 
a twenty-four-hour period than is a witness, who is free to leave at any time and who is 
not usually questioned for such an extended period as referred to in Paragraph 6. 

Paragraph 7: It may be noted that any person including a suspect, who has not been 
arrested or detained under the MCCP is not compelled to succumb to questioning by 
the police and is free to leave at any point during the questioning. 



Article 107: Questioning of a Suspect 



1. Where the police or prosecutor question a suspect, prior to questioning, the 
person must be informed that he or she is a suspect in criminal proceedings. 

2. The police or the prosecutor must inform a suspect prior to questioning, in a 
language the suspect speaks and understands, of the following rights to 
which he or she is entitled: 

(a) the right to silence and not to incriminate himself or herself; 

(b) the right to presence of counsel of the suspect's choice; 

(c) the right to consult with counsel before and during the questioning; and 

(d) the right to have the assistance of an interpreter, free of any cost, if the 
suspect cannot understand or speak the language being used for ques- 
tioning, and such translations that are necessary to meet the require- 
ments of fairness. 

3. If the suspect exercises his or her right to counsel, the police or prosecutor 
must postpone or interrupt the questioning until counsel arrives or until two 
hours have passed. If, after two hours, counsel cannot be reached and the 
suspect does not select another counsel, or where counsel has not arrived, 
the police or the prosecutor may question the suspect. In exigent circum- 
stances, where imminent danger to the lives of persons is present, the police 
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may, upon the verbal authorization of the deputy prosecutor, begin or con- 
tinue to question a person even before counsel arrives. 

4. The police or the prosecutor must inform a suspect prior to questioning that 
any statement that he or she makes during the questioning may be recorded 
and used in evidence against him or her later in the proceedings. 

5. The police or the prosecutor must give the suspect the opportunity to dispel 
the grounds for suspicion against him or her and to assert facts in his or her 
favor at some point during the questioning. 



Commentary 



The questioning of a suspect may take place at any time. Article 107 applies to the 
questioning of all suspects, including those who have not been arrested or detained as 
well as those who have been arrested or detained and are at a police station or a deten- 
tion center. Every time the suspect is questioned, the procedure set out in Article 107 
must be repeated. 

In addition to the requirements contained in Article 107, the questioning of a sus- 
pect must be recorded in accordance with Article 106, Article 103, or Article 104. Refer- 
ence should be made to Articles 103 and 104 and their accompanying commentaries. 

Paragraphs 1 and 2: Police and prosecutors should be given a simplified and standard- 
ized way to deliver the warnings contained in Paragraphs 1 and 2. 



Article 108: Questioning of 
Deaf or Mute Persons 



1. If a person being questioned is deaf or mute, a person who knows how to 
communicate with the deaf or mute person being questioned should be invited 
to act as an interpreter between the deaf or mute person and the police or 
prosecutor. 

2. Where no interpreter is present, and where the person being questioned is 
deaf, he or she must be asked questions in writing. 

3. Where no interpreter is present, and where the person being questioned is 
mute, he or she may answer the questions posed in writing. 
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Commentary 



If a suspect appears to be deaf or mute, the police or the prosecutor must treat the per- 
son as such, in the absence of clear evidence to the contrary. Where possible, a person 
who knows sign language or who understands how to communicate with a deaf or 
mute person must be invited by the police or prosecutor to be present during the inter- 
view. Ordinarily, this person will be a member of the deaf or mute person's family. 



Article 109: Questioning of Mentally 
Disordered or Mentally Vulnerable Persons 



1. If the person being questioned is mentally disordered or otherwise mentally 
vulnerable, he or she must be interviewed in the presence of an appropriate 
adult. 

2. An "appropriate adult" means: 

(a) a relative, guardian, or other person responsible for the care or custody of 
a mentally disordered or otherwise mentally vulnerable person; 

(b) someone experienced in dealing with mentally disordered or mentally 
vulnerable people but who is not a police officer or employed by the 
police; or 

(c) failing these, some other responsible adult age eighteen years or over 
who is not a police officer, employed by the police, or employed by the 
office of the prosecutor. 



Commentary 



The term mentally disordered or otherwise mentally vulnerable is used as a generic term 
to denote a person who suffers from a mental illness or other mental incapacity such 
that he or she may not understand the significance of what is said during an interview 
or the questions asked or their answers. If a person appears to be mentally disordered 
or other otherwise mentally vulnerable, the police or prosecutor should allow an 
appropriate adult to be present during the interview. Ideally, this person would be 
someone who is known to the person being questioned, such as a family member or 
guardian. Alternatively, a person with experience dealing with mentally ill persons, 
such as a social worker or mental health professional, maybe invited to be present dur- 
ing the interview. Failing that, an independent third party not associated with the 
police must be invited to be present during the course of the questioning. 
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Article 110: Questioning of Victims and 
Other Persons 



1 . The police or the prosecutor must inform a victim or any other person prior to 
questioning that he or she is not obliged to answer individual questions by 
which he or she would incriminate himself or herself. 

2. The police or the prosecutor must inform a victim or any other person that 
the questioning will be recorded and may be used as evidence in the 
proceedings. 

3. A victim or another person being questioned may choose to have his or her 
lawyer present during the course of the questioning and may consult with his 
or her lawyer before and during the questioning. 

4. The police or the prosecutor must inform a victim of his or her right to be noti- 
fied of the progress of the case under Article 75, of any proceedings under 
Article 75, of the possibility of participating in the proceedings under Article 
76, and of the victim's right to appeal a decision of the prosecutor not to initi- 
ate or to discontinue an investigation under Article 100. 

5. Where the victim indicates a desire to be notified under Articles 74 and 75, 
the police or the prosecutor must take the name and contact information of 
the victim. 

6. The questioning of a female victim of a sexually related offense or domestic 
violence must be conducted by a female police officer or prosecutor, where 
available, unless the victim does not object to a male police officer carrying 
out the questioning. 



Commentary 



In the course of an investigation, the poUce or prosecutor may interview the victim, 
witness, or any other person. The person being questioned is entitled to the right to 
freedom from self-incrimination set out in Article 57 of the MCCP and should be 
made aware of this right at the beginning of questioning. The person must also be 
made aware that the police will record the questioning (in compliance with Article 
105) and that this evidence may be used in future proceedings. Where the person 
being interviewed is a victim, he or she must be informed of his or her right to be noti- 
fied of the progress of the case under Articles 74 and 75. As a matter of good practice, 
it is advisable for the police to provide the victim with a full list of his or her rights 
under Articles 72-79 and Article 100 of the MCCP in order to ensure that these rights 
can be understood and exercised. 
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A female victim of a sexual crime or of domestic violence must, where possible, be 
interviewed by a female police officer. An interview can be an intimidating event for a 
victim; experience in states around the world has demonstrated that female victims 
are more comfortable with and often provide information that is more detailed to 
female police officers or prosecutors. In a post-conflict setting, where there is a short- 
age of criminal justice personnel in the first place, it may be difficult to find a female 
police officer every time a female victim is interviewed, but this standard should be 
worked toward as a matter of good investigative practice. 



Section 2; General Provisions on Investigative Measures 

Article 111: General Provisions on the 
Issuance of Warrants and Orders 



Except as otherwise provided in the IVICCP, a warrant or an order from a com- 
petent judge must be obtained prior to executing the following measures: 

(a) search of premises and dwellings; 

(b) search of a person and objects in his or her possession; 

(c) search of a vehicle; 

(d) seizure of a computer and access to computer data; 

(e) a production order; 

(f) temporary seizure of proceeds of crime or property used in or destined 
for use in a criminal offense; 

(g) covert and other technical measures of surveillance and investigation; 
(h) physical examination; 

(i) DNA analysis; 

(j) examination of the mental state of a suspect or an accused; 

(k) autopsy and exhumation; and 

(I) unique investigative opportunity. 

Applications for the warrants and orders listed in Paragraph 1 may be submit- 
ted at any stage during the proceedings. 

All warrants and orders must be written and issued in duplicate, of which one 
copy is kept with the registry. 
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4. When determining whether to grant a warrant or an order, the competent 
judge must do so in accordance with the principle of proportionality. 

5. Where the warrant or order is requested by the prosecutor or the police, the 
original warrant or order must be kept by the prosecutor and added to the 
case file. The results of the investigative measures taken under Articles 118- 
146 must also be added to the case file. 



Commentary 



Paragraph 2: It is important to emphasize that, although the measures hsted in Para- 
graph 1 are contained in the section on criminal investigation, they may be employed 
at a later stage of the proceedings. For example, a judge may order any of these mea- 
sures during the confirmation hearing or during the trial, as provided for in Article 
112(5). 

Paragraph 4: Domestic and international courts have determined that the principle of 
proportionality means that there is a rational connection between the aim of a particu- 
lar measure and the means used to pursue it, and that a fair balance must be struck 
between the demands of the general interest of the community in combating crimi- 
nality and the requirements of the protection of the human rights of the person subject 
to a particular measure of criminal investigation. 



Article 112: General Provisions on the 
Application for Warrants and Orders 



1. The prosecutor may submit an application for any of the warrants or orders 
set out in Articles 118-146. 

2. The police may submit an application for the warrants set out in Articles 119, 
123, 128, and 129 only when carrying out urgent measures prior to the initia- 
tion of an investigation under Article 94 and during the investigation in exi- 
gent circumstances where the time it would take to seek a warrant or an 
order through the prosecutor could result in the loss of evidence. 

3. The defense may request an order under Articles 131, 141, 144, and 145. 

4. A victim may request an order under Article 133. 
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5. During a confirmation hearing under Article 201 or during a trial or an appeal, 
the court may order any of the measures set out in Article 1 1 1 under the court's 
power to order the production of additional evidence under Article 239. 

6. Applications for warrants and orders must be written, except as otherwise 
provided for in the MCCP. 



Article 113: General Provisions on the 
Execution of Warrants and Orders 



1. Any warrant or order issued by a judge may be executed anywhere in [insert 
name of state] without further formal requests to other trial courts. 

2. A warrant or order issued by a judge must identify by name or official capac- 
ity the person or persons authorized to execute the warrant or order. 



Article 114: General Provisions on the 
Seizure of Objects and Documents 



1. Under the conditions set out in the MCCP and in the applicable law, during a 
criminal investigation, the police are authorized to seize: 

(a) objects or documents specified in a search warrant or an order issued by 
a competent judge; 

(b) objects or documents with regard to which probable cause exists that 
they represent evidence of a criminal offense; 

(c) objects or documents with regard to which probable cause exists that 
they were used in, acquired by, or came into existence through a criminal 
offense; 

(d) objects that police have reason to believe are intended for use in an attack 
or to inflict injury upon a person; 

(e) objects that police have reason to believe may endanger the general 
safety of the public or property; and 

(f) objects that are subject to mandatory seizure or prohibited under the 
applicable law. 
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2. A record of all objects or documents seized during the criminal investigation 
must be made upon seizure. The record must include: 

(a) a description, accompanied by a photograph, when possible, of the 
objects or documents seized; 

(b) the date, time, and place of the seizure; 

(c) the identity of the person from whom the objects or documents were 
seized; 

(d) the identity of the authorized official who seized the objects or docu- 
ments; and 

(e) the reasons for seizure. 

3. The record of all objects or documents seized during the criminal investiga- 
tion must be signed by the authorized official who seized the objects or 
documents. 

4. A copy of the record must be given to the person from whom the objects or 
documents were seized. 

5. The seized objects or documents must be taken immediately to the prosecu- 
tor, along with the written record as detailed under Paragraph 2. 

6. The prosecutor must order that objects or documents wrongfully seized be 
returned to their owner immediately or, if return is not immediately feasible, 
that the objects or documents are placed in storage, in accordance with Arti- 
cle 101, until such time as they can be returned to their owner. 

7. Seized objects must be properly managed so as to prevent loss of value or 
deterioration in physical condition. 

8. Seized objects and documents must be returned to the person from whom 
they were seized or to the owner as soon as the reasons for their seizure in 
criminal proceedings cease to exist, unless otherwise provided for in the 
MCCP or in the applicable law. 

9. A person whose property has been seized during a criminal investigation may 
appeal the seizure under Article 295. 



Commentary 



Article 114 underscores the importance of handling, storing, managing, and record 
keeping by the police with regard to seized objects and documents. In many post- 
conflict states, poor records are kept of items seized. In addition, in some states, items 
may be lawfully seized but not returned to their rightful owner, as should be required 
bylaw. Moreover, objects or documents seized are oftennot properly dealt with; seized 
items should be placed in a bag, wrapped or sealed, and then tagged to identify the 



186 • Chapter 8, Part 3 



owner and the case. Providing for a comprehensive and systematic methodology for 
the management of seized objects and documents is important not only for protecting 
the property rights of victims but also for preventing incidences in which police offi- 
cers take personal ownership or make personal use of seized objects. Proper manage- 
ment of seized items also facilitates the criminal investigation process and ensures that 
valuable pieces of evidence are not lost. Article 114 does not provide for such a system 
but instead sets out broad guidelines on dealing with seized items. In addition to the 
provisions of the law on seizure of objects and documents, the police and the prosecu- 
tion service should establish standard operating procedures on record keeping and 
managing seized objects. 

Paragraph 1: Paragraph 1 consolidates the powers provided for in the MCCP and 
MPPA authorizing the police to seize objects and documents. 



Article 115: Inadmissibility of Evidence 
Obtained without a Warrant or an Order 



1. Where a warrant or an order is required under the IVICCP for the execution of 
any of the measures under Part 3 of Chapter 8 and the measure was executed 
without a warrant or an order from a competent judge, the evidence obtained 
in the execution of such a measure is inadmissible as evidence before the 
court. 

2. Where validation of a competent judge is required for a measure executed 
without a prior warrant or an order, and such measure is not validated by a 
judge in accordance with the MCCP, the evidence obtained in the execution of 
such a measure is inadmissible as evidence before the court. 



Commentary 



The MCCP contains two general exclusionary rules with regard to investigative actions 
under which evidence may be automatically deemed inadmissible as evidence at trial. 
The first rule, dealt with under Article 115(1), pertains to actions taken without a war- 
rant or order from the court, where a warrant or order is required under the MCCP. 
Included under this exclusionary rule is the situation where the police or prosecutor 
have obtained a warrant or order but in undertaking the investigative action go beyond 
what is permitted in that order or warrant. In this case, the actions that went beyond 
the parameters of that which was specified in the warrant or order would be deemed 
to have been undertaken without a warrant. The second exclusionary rule, addressed 
under Article 115(2), pertains to a situation where the police or the prosecutor under- 
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takes an investigative action without a warrant, where a warrantless search is allowed 
under the MCCP (e.g., a search without a warrant under Article 120 [1]). Under the 
MCCP, all such investigative actions require validation by a judge. Where no valida- 
tion of a particular investigative action is obtained, any evidence obtained is inadmis- 
sible as evidence at trial. 

It must be noted that Article 115 does not apply to the breach of the specification of 
a warrant, as when a warrant is executed outside of the hours specified in the warrant 
by the judge. Where the specifications of the warrant are breached, this will not auto- 
matically result in the exclusion of evidence, but the court should consider whether the 
evidence should be excluded under Article 115. Reference should be made to Article 
115 and its accompanying commentary for a discussion of this discretionary exclu- 
sionary rule. 



Section 3; Gathering Information from Suspects, Victims, 
and Other Persons 



Article 116: Provisional Detention of 

Persons on the Scene of a 

Criminal Offense 



1. The police may detain any person found at the scene of a criminal offense 
where there is reason to believe: 

(a) that the person could provide information relevant to the criminal investi- 
gation; and 

(b) that gathering information from the person at a later time would be impos- 
sible or would significantly delay the proceedings, or would cause other 
difficulties. 

2. Detention under Paragraph 1 may last no longer than necessary to ascertain 
the name and address of the person who is provisionally detained and any 
other relevant information. Detention may not last longer than six hours. 
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Article 117: Taking of Photographs and 

Fingerprints of Arrested Persons 

and Other Persons 



1. The police may photograph and take fingerprints of an arrested person. 

2. The prosecutor may authorize the police to release the photograph for general 
publication, where it is necessary to establish the identity of the arrested 
person or in other cases where the release is important for effectively con- 
ducting the investigation. 

3. If it is necessary to identify whose fingerprints have been found on certain 
objects, the police may take the fingerprints of persons who were likely to 
have come into contact with such objects. 



Commentary 



It is common practice for police to photograph and take the fingerprints of arrested 
persons. What happens to the photographs and fingerprints after they have been taken 
is more of an issue. Fingerprints may be tested against those found at the scene of a 
crime and used as evidence at trial; a photograph may be used to assist in identifying 
the suspect in a case. All these measures maybe executed by the police without a war- 
rant or other authorization. Authorization is required, however, when a photograph of 
a suspect is released to the general public. Because of the potential infringement upon 
the suspect's rights to privacy and to presumption of innocence, photographs maybe 
released only where the prosecutor decides that the photograph is necessary either to 
establish the suspect's identity or to continue to conduct the investigation effectively. 

Under Article 117, the police are allowed to take fingerprints without a warrant 
from both suspects and persons whom the police believe may have left fingerprints at 
the scene of the crime. 

The MCCP does not address the issue of use of personal data such as photographs 
or fingerprints in the long term. Legislation on data protection is necessary to lay out 
the relevant rules on the use of fingerprints and photographs, including their storage 
and retention, who can access them, and whether they can be shared with other agen- 
cies or other states. 
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Section 4; Search and Seizure 



General Commentary 



The search of premises or a dweUing, whether the home of a person or the place of 
work, constitutes an invasion of privacy and is permissible only to ensure an effective 
criminal investigation. Section 4 was drafted in such a way as to balance individual 
rights, such as the right to privacy with criminal investigation needs. Section 4 was 
drafted with the input of police officials, human rights advocates, and academics with 
expertise in criminal investigative methods and is also based on research conducted 
on the search and seizure laws of many nations, in an effort to distill the best practices 
standards. This section contains all the information usually found in a criminal pro- 
cedure code and more: certain elements of it are commonly seen in a standard operat- 
ing procedure (SOP) or implementing/clarifying regulation on search and seizure. 
(Section 3 does not, however, contain tactical guidance on planning, reconnaissance, 
preparation, briefing, and the manner in which the search will be conducted that is 
often found in an SOP or implementing/ clarifying regulation.) 

Unauthorized search of premises or a dwelling is criminalized under Article 110 of 
the MCC. Reference should be made to Article 110 of the MCC for a discussion on the 
scope and meaning of this criminal offense. 



Subsection 1: Search of Premises and Dwellings 

Article 118: General Provisions on the 
Search of Premises and Dwellings 

1. Entry into and search of premises or a dwelling may be executed when: 

(a) probable cause exists that a specific person has committed a criminal 
offense; and 

(b) probable cause exists that the search will result in the: 

(i) apprehension of a suspect or an accomplice to the suspect; or 

(ii) seizure or preservation of traces of a criminal offense or objects rele- 
vant to the investigation of the criminal offense. 

2. Except as otherwise provided for in Article 120, a warrant is required for entry 
into and search of premises or a dwelling. 
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Commentary 



Each state has developed jurisprudence on the meaning of premises and dwellings in 
the context of a search. The terms premises and dwellings under the MCCP are taken to 
mean private and business premises and all types of dwellings, including unconven- 
tional dwellings, such as vehicles and boats modified for living and sleeping, and other 
temporary dwellings (e.g., hotel rooms) or permanent dwellings. Land can also be 
considered a premises. A vehicle found on or in premises or dwelling that is the subject 
of a warrant maybe searched as part of the premises or dwelling. (This warrant should 
be distinguished from one used to search a vehicle under Article 127, in which the 
search is directed solely at the vehicle rather than the premises on which the vehicle is 
located.) No warrant is needed for searches of public places (where a person has no 
reasonable expectation of privacy). 

Reference should be made to Article 1(36) for the definition oi probable cause. 



Article 119: Search of Premises and 
Dwellings under a Warrant 



1. An application for a search warrant may be submitted orally or in writing to 
the competent trial court. 

2. An oral application for a search warrant may be submitted when there is a 
risk that the delay inherent in submitting a written warrant would jeopardize 
the investigation. 

3. An oral application may be communicated to a competent judge by telephone, 
radio, or other means of electronic communication. The elements required in 
a written warrant, detailed under Paragraphs 5 and 6, must be orally relayed 
to the competent judge. 

4. Where an oral application for a search warrant is made, the competent judge 
is responsible for taking notes on the communication between the judge and 
the prosecutor or the police in relation to the search warrant and for placing 
the notes in the courtfile within twenty-four hours. The written notes must be 
signed by the competent judge. The applicant (either the police or the prose- 
cutor) must draft a warrant and read it verbatim to the competent judge. 

5. Where a written application for a search warrant is made, the application 
must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) a description and location of the premises or dwelling that is the subject 
of the application for a search warrant; 
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(c) the particular criminal offense(s) to which the application relates and the 
alleged perpetrator(s) of the criminal offense(s); 

(d) a statement declaring whether the purpose of the search warrant is for 
locating a suspect or his or her accomplices or for locating evidence of 
the criminal offense. Where the search warrant is sought in order to 
locate evidence of the criminal offense, the application must outline the 
specific evidence sought; 

(e) the facts that substantiate the probable cause that the suspect, his or her 
accomplices, or evidence traces of the criminal offense will be found at 
the designated premises or dwelling; and 

(f ) a request that the competent judge issue a search warrant in order to find 
the person(s) or evidence as described in Subparagraph (d). 

6. An application for a search warrant may also contain: 

(a) a request that the search warrant be executable at any time of day or 
night, where probable cause exists that the execution of the search war- 
rant at any time of day or night is necessary for the effective execution of 
the warrant or for the safety of the persons involved in the search; or 

(b) a request that the executing authorized official execute the warrant with- 
out prior presentation of the warrant, where there is probable cause that 
the evidence sought may be easily and quickly tampered with, removed, 
or destroyed if not seized immediately, or where there is a danger to the 
safety of persons involved in the search, or other persons, if the warrant is 
presented. 

7. The competent judge may issue a search warrant upon the consideration of 
the oral or written application, where the criteria set out in Article 1 1 8 are met. 

8. The warrant must contain the following: 

(a) the name of the issuing court and the signature of the competent judge 
who issued the search warrant; 

(b) the time, date, and place of issuance, where the search warrant has been 
obtained through an oral request; 

(c) the name and details of the person to whom the warrant is addressed 
and the title or rank of the person(s) authorized to execute the warrant; 

(d) the purpose of the search; 

(e) the name and description of the person or persons being sought or a 
description of the evidence of the criminal offense being sought; 

(f) a description of the dwelling or premises to be searched, including the 
address, ownership, and any other means of identification; 
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(g) a direction that the warrant must be executed between the hours of 6:00 
a.m. and 9:00 p.m., or, where authorized by the court, a direction that the 
warrant may be executed at any other time; 

(h) authorization for the executing authorized official to enter the premises 
without giving prior notice, where relevant; 

(i) a direction that the warrant and any objects or documents seized should 
be delivered to the prosecutor without delay; 

(j) an instruction that the resident of premises or a dwelling to be searched 
is entitled to notify his or her lawyer and that the search must be post- 
poned for a maximum of two hours after counsel has been informed 
about the search, except where exigent circumstances exist or where his 
or her lawyer cannot be reached; and 

(k) the expiration date of the warrant. 

A search warrant is valid for fourteen working days, beginning on the date it 
was issued, except as otherwise specified by the judge in the warrant. 



Commentary 



Reference should be made to Article 115, which provides that evidence obtained with- 
out a valid warrant is inadmissible at trial. 



Article 120: Search of Premises and 
Dwellings without a Warrant 



Entry into, search of, and seizure of property from premises or a dwelling can 
be executed without a search warrant where: 

(a) a resident over the age of eighteen years old of the premises or dwelling 
voluntarily consents to a search; 

(b) the entry and search are necessary to safeguard or preserve the scene of 
a criminal offense; 

(c) the police are in hot pursuit of a suspect who enters the premises or 
dwelling; 

(d) there is an immediate danger to the safety or security of a person or per- 
sons in the premises or dwelling; or 
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(e) there is an immediate danger that the person to be apprehended at the 
premises will flee or that evidence relevant to the investigation will be 
tampered with, removed, or destroyed before a search warrant could be 
obtained from a judge. 

2. A search without a warrant under Paragraph 1(a) may be conducted only 
when the resident confirms his or her consent to the search by signing a 
waiver prior to its commencement. The resident may revoke his or her con- 
sent at any time during the search, whereupon the search must be terminated 
immediately. 

3. Where a search is conducted without a warrant for the reasons detailed under 
Paragraph 1, the police must promptly submit the record of the search to the 
prosecutor, who must submit the record to the competent trial court. 

4. The competent judge must determine whether the search was executed in 
accordance with the MCCP, and in particular whether the conditions under 
Article 118 and under Paragraph 1 of Article 120 have been met. Where the 
competent judge concludes that the search without a warrant was conducted 
in accordance with the MCCP, he or she must issue an order validating the 
search without a warrant. 



Commentary 



Reference should be made to Article 115, which provides that evidence obtained 
through a search without a warrant (that falls outside the exceptions provided for in 
Paragraph 1) is inadmissible at trial where validation from the judge is not obtained 
under Paragraph 4. 



Article 121: Execution of a Search of 
Premises or Dwellings 



1. The police may use reasonable force to enter premises or a dwelling during a 
search where: 

(a) there is no response to the police knocking on the door of the premises or 
dwelling; 

(b) the resident or other persons present in the premises or dwelling resist 
entry; 

(c) the premises or dwelling is uninhabited or unoccupied; or 
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(d) a substantial risk exists that giving advance notice of entry will result in 
armed resistance or might endanger the lives or health of people or that 
the evidence will be tampered with, removed, or destroyed. 

2. A reasonable effort must be made to ensure that the search is conducted in 
the presence of the resident of the premises or dwelling or other persons 
present at the time the search warrant is being executed. 

3. If necessary for the conduct of the investigation, and while the search is 
being made, the police may prohibit any person present from leaving the 
premises or dwelling and may require other persons to be present. 

4. When a search is executed under a warrant, a copy of the search warrant 
must be given to the resident of the premises or dwelling at the time the war- 
rant is executed, except if otherwise provided for in the warrant. If no resi- 
dents are present, a copy of the warrant must be given to any other person 
present at the premises or dwelling at the time of the search. If no one is pres- 
ent, a copy of the warrant must be left at the premises or dwelling. 

5. Upon entry and prior to the search, a resident of the premises or dwelling 
being searched must be given the opportunity to voluntarily hand over objects 
sought to the police. 

6. A resident of the premises or dwelling being searched must be informed that 
he or she has the right to notify his or her counsel, who may be present dur- 
ing the search. If the resident demands that counsel be present during the 
search, the police must postpone the beginning of the search until the arrival 
of counsel. 

7. The postponement of the search under Paragraph 6 may last no longer than 
two hours after counsel has been informed about the search. In exigent cir- 
cumstances where there is a susbstantial risk that postponement under Para- 
graph 6 will result in evidence being tampered with, removed, or destroyed or 
will endanger the lives or health of people, or where counsel cannot be 
reached, the police may begin with the search even before the expiration of 
the two-hour time limit. 

8. Where no residents or persons are present at the time of the search, the 
police must, where possible, provide for the presence of at least one indepen- 
dent observer, who must sign the record of the search. 

9. In executing the search warrant, only objects and documents that relate to 
the purpose of the search, as set out in the warrant, may be seized. 
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Commentary 



The provisions on the execution of a search were drafted after a comprehensive survey 
of comparative domestic legislation on search of premises and dwellings. Best prac- 
tices standards were identified and then integrated into Article 121. Many features of 
Article 121 — such as the requirement that the resident be given a copy of the warrant, 
the requirement that counsel may be present during the search, and the use of an inde- 
pendent observer where no resident is present — have been integrated into the criminal 
procedure law of many post-conflict and transitional states. Many experts argue that 
in post-conflict states, where the police may not have been trusted by the general pub- 
lic or may have routinely violated the rights of the population in the execution of its 
powers (such as the power to search premises and dwellings), it is important to inte- 
grate oversight mechanisms such as the presence of a lawyer or observer at the scene of 
the search. Thus, Paragraph 8 of this article introduces this safeguard. 



Subsection 2: Search of a Person and Objects in His or Her Possession 

Article 122: General Provisions on the 
Search of a Person 



1. A search of a person means the examination of the exterior of a person's 
body, including that person's mouth and hair. Such a search also includes the 
examination of a person's clothes and other things he or she has on his or her 
person and the examination of bags, packages, and other objects that a per- 
son has in his or her possession or under his or her control at the time of the 
search. 

2. A search of a person may be executed where probable cause exists that the 
search will result in the seizure or preservation of evidence of a criminal 
offense. 

3. Except as otherwise provided for in Article 124, a warrant is required for a 
search of a person. 



Commentary 



It is worth distinguishing a search of a person under Article 122 from other forms of 
searches. Article 122 does not cover a security search that would be conducted at a 
police station or detention center when a person is searched upon admission. Nor does 
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Article 122 cover what is known colloquially as a stop and frisk or a pat down search, 
which is a search that may be conducted by police to dispel danger, such as where a 
person is suspected of carrying a dangerous weapon. A frisk involves the patting of the 
outer clothing of a person to detect by sense of touch if a concealed weapon or other 
dangerous items are being carried. This power is not a matter of criminal procedure 
but of policing law and is dealt with under the MPPA. 

A search of a person under Article 122 is also distinct from a physical examination 
under Article 142 . There are great differences among legal systems as to what measures 
represent a search of a person and what measures constitute a physical examination. 
For example, in some systems a search of a person relates only to the search of the per- 
son's clothes and other items in his or her possession. In other systems, a search of a 
person may allow the examination of the body of a person, where grounds exist. Under 
the MCCP, a search of a person covers a full search of the exterior of a person's body, 
including the person's mouth and hair. A physical examination, in contrast, is classi- 
fied as a forensic measure under the MCCP, as blood or cells may be taken from the 
person and the interior of his or her body (i.e., bodily orifices) may be examined. A 
physical examination is much more intrusive than a search of a person and thus is 
subject to stricter controls. 

Whatever the definition of a search of a person, the most important element is that 
the legal provisions regulating it adequately protect the rights of the person subject to 
the search, while allowing for the effective investigation of the criminal offense. The 
European Court of Human Rights has held that the right to privacy of the individual is 
taken to encompass the physical integrity of the person (see X &Y v. The Netherlands, 
application no. 8978/80 [1985], ECHR 44 [October 27, 1985]), and therefore the right 
to privacy must be adequately balanced against the need to conduct an effective crimi- 
nal investigation by incorporating a range of procedural safeguards. Article 122 seeks 
to adequately balance the right to privacy against the needs of the criminal investiga- 
tion. It also seeks to set out a comprehensive framework on body searches rather than 
merely providing broad principles. In this way. Article 122 lies somewhere between a 
usual criminal procedure provision on search of persons and a standard operating 
procedure or an implementing or clarifying regulation, with much more detail than 
the former and less detail than the latter. Articles 122-125 are based on research on the 
laws, procedures, and best practices standards of many different states. 

An unauthorized search of a person and his or her belongings is classified in the 
MCC as a criminal offense. Reference should be made to Article 109 of the MCC and 
its accompanying commentary. 



Article 123: Search of a 
Person under a Warrant 



1. An application for a search of a person may be submitted orally or in writing 
to the competent trial court. 



Article 123 • 197 



2. An oral request for a search of a person may be submitted when there is a risk 
that the delay inherent in submitting a written warrant would jeopardize the 
investigation. 

3. An oral application may be communicated to a competent judge by telephone, 
radio, or other means of electronic communication. 

4. Where an oral application for a search warrant is made, the competent judge 
is responsible for taking notes on the communication between the judge and 
the prosecutor or the police in relation to the warrant and placing the notes 
in the court file within twenty-four hours. The written notes must be signed by 
the competent judge. The applicant (either the police or the prosecutor) must 
draft a warrant and read it verbatim to the competent judge. 

5. Where a written application for a search warrant is made, the application 
must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) the name of the person against whom the warrant for a search is sought; 

(c) the particular criminal offense that he or she is suspected of or the evi- 
dence sought that is necessary for the investigation; 

(d) the facts that indicate that the search is necessary; 

(e) a request that the competent judge issue a warrant for a search in order 
to find the person or objects, as described under Article 122(2). 

6. The competent judge may issue a search warrant upon the consideration of the 
oral or written application, where the criteria set out in Article 122 are met. 

7. The warrant must contain the following: 

(a) the name of the issuing court and the signature of the competent judge 
who issued the search warrant; 

(b) the time, date, and place of issuance, where the search warrant has been 
obtained through an oral request; 

(c) the name and details of the person to whom the warrant is addressed 
and the title or rank of the person or persons authorized to execute the 
warrant; 

(d) the purpose of the search; 

(e) a description of the evidence of the criminal offense or other objects rele- 
vant to the investigation of the criminal offense that are being sought; 

(f) a direction that the warrant and any evidence seized should be delivered 
to the prosecutor without delay; and 

(g) the expiration date of the warrant. 
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8. A search warrant is valid for fourteen worl<ing days after the date on which 
it was issued, except as otherwise specified by the judge in the search 
warrant. 



Commentary 



Reference should be made to Article 115, which provides that evidence obtained with- 
out a valid warrant is inadmissible at trial. 



Article 124: Search of a 
Person without a Warrant 



1 . A search of a person may be executed without a warrant where: 

(a) a person consents to a search; 

(b) a person is being arrested or detained and the police have reasonable 
grounds to believe that: 

(i) the person is carrying, transporting, or has under his or her posses- 
sion firearms, explosives, or other weapons or objects that can be 
used for an attack, self-injury, or injury of other persons, or to aid 
the person in fleeing the scene; or 

(ii) the search will result in the preservation of the evidence of a criminal 
offense and there is an immediate danger the evidence will be 
tampered with, removed, or destroyed before a warrant could be 
obtained from a judge. 

2. A search without a warrant under Paragraph 1 (a) can be conducted only when 
the person to be searched confirms his or her consent to the search by sign- 
ing a waiver prior to the search. The person may revoke his or her consent at 
any time during the search, whereupon the search should be terminated 
immediately. 

3. Where a search of a person is conducted without a warrant under Paragraph 
1, the police must promptly submit the record of the search to the prosecutor, 
who must submit the record to the competent judge. 

4. The competent judge must determine whether the search was executed in 
accordance with the MCCP and, in particular, whether the conditions under 
Paragraph 1 have been met. Where the competent judge concludes that the 
search without a warrant was conducted in accordance with the MCCP, the 
judge must issue an order validating the search without a warrant. 
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Commentary 



Reference should be made to Article 115, which provides that evidence obtained 
through a search vvrithout a warrant (that falls outside the exceptions provided for in 
Paragraph 1) is inadmissible at trial where validation from the judge is not obtained 
under Paragraph 4. 

Paragraph 1(b): The terms arrested and detained used in this paragraph may include a 
person whose movement has been restricted at the crime scene under Article 116 or a 
person whose movement has been restricted during the search of premises or a dwell- 
ing under Article 121. 



Article 125: Execution of a 
Search of a Person 



1. A search of a person must be conducted in a respectful manner. 

2. A search of a person must be conducted by a person of the same sex as the 
person being searched. If a police officer of the same sex as the person being 
searched is not present at the place of the search, the police officer may 
authorize and instruct any suitable person of the same sex to perform the 
search. 

3. The search must be conducted out of sight and presence of persons of the 
opposite sex. 

4. A record of the search of a person must be made and must include: 

(a) the name of the person searched; 

(b) the name of the person who conducted the search; and 

(c) the name of any other persons present during the search; 

(d) a list of items seized during the search. 

5. The person who was searched must be given a record of the search. 



Commentary 



Article 125 provides a number of core principles that must be adhered to in executing 
a search of a person. The search must be conducted respectfully (Paragraph 1), by a 
person of the same sex as the person being searched (Paragraph 2), and out of sight or 
presence of persons of the opposite sex (Paragraph 3). In some post-conflict states, 
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such as East Timor, where there is a lack of female police officers to conduct searches, 
the only solution possible is for a female who is not a police officer to be deputized by 
a male police officer to search the female suspect under the instruction of the male 
police officer, who cannot see the search but is close enough in proximity to direct the 
person conducting the search. 

Paragraphs 4 and 5: As with all investigative acts, an accurate record of the search 
must be kept. Paragraph 4 lays out the requirements of what should be recorded; Para- 
graph 5 requires that the person who is searched be given a record of the search. This 
record will include a list of items that were seized; any seized property must be recorded 
and properly managed. Reference should be made to Article 114, which addresses the 
recording and management of seized objects or documents in greater detail. 



Subsection 3: Search of Vehicles 

Article 126: Inspection of a Vehicle 

1. An inspection of a vehicle means a provisional examination of the accessible 
areas outside and inside the vehicle or other mode of transport, including the 
driver's and passenger's areas, glove and other compartments, and trunk. 

2. The police may perform an inspection of a vehicle without a warrant where: 

(a) probable cause exists that a criminal offense has been committed; and 

(b) there is reason to believe that the search will result in the: 

(i) apprehension of a suspect or an accomplice to the suspect; or 
(ii) the seizure or preservation of evidence of a criminal offense. 

3. The police may also perform an inspection of a vehicle without a warrant 
where: 

(a) a person in the vehicle is being arrested or detained; and 

(b) there are reasonable grounds to believe that the person is carrying, trans- 
porting, or has under his or her possession firearms, explosives, or other 
weapons or objects that can be used for an attack, self-injury, or injury of 
other persons, or to aid the person in fleeing the scene. 

4. A record of the inspection must be made and must include: 

(a) the name of the person whose vehicle was inspected; 

(b) the name of the person who conducted the inspection; 
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(c) the name of any other persons present during the inspection; 

(d) a list of items seized during the inspection. 

5. The person whose vehicle was inspected must be given a record of the search. 



Commentary 



An inspection of a vehicle involves only a provisional search of that vehicle by the 
police. No warrant is required where the criteria set out in Paragraphs 2 and 3 are met. 
A provisional examination of a vehicle is premised on the urgency of the situation. 
Given that the provisional examination is carried out without a warrant and without 
judicial supervision, the scope of it is limited. Paragraph 1 refers to the "accessible 
areas outside and inside the vehicle." This means that the police cannot dismantle 
parts of the car in the course of their inspection or authorize a mechanic to do so. An 
inspection refers to the visual examination of the vehicle's accessible parts. To dis- 
mantle a car, a warrant under Article 127 would be required. Article 127 refers to a 
"thorough examination of the outside and the inside of the vehicle," which implies 
that the vehicle, or parts of it, may be dismantled for further and more comprehensive 
investigation. 

Paragraph 3(a): The terms arrested and detained used in this paragraph may include a 
person whose movement has been restricted at the crime scene under Article 116 or a 
person whose movement has been restricted during the search of premises or a dwell- 
ing under Article 121. 



Article 127: Search of a Vehicle 



1 . A search of a vehicle means a thorough examination of the outside and inside 
of the vehicle or other mode of transport, including the driver's and passen- 
ger's areas, glove and other compartments, and trunk. 

2. A search of a vehicle may be executed when: 

(a) probable cause exists that a specific person has committed a criminal 
offense; and 

(b) probable cause exists that the search will result in the: 

(i) apprehension of a suspect or an accomplice to the suspect; or 
(ii) seizure or preservation of evidence of a criminal offense. 
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3. Except as otherwise provided for in Paragraph 9, a warrant is required for a 
search of a vehicle. 

4. An oral request for a search of a vehicle may be submitted when there is a 
risk that the delay inherent in submitting a written warrant would jeopardize 
the investigation. 

5. An oral application may be communicated to a competent judge by telephone, 
radio, or other means of electronic communication. 

6. Where an oral application for a search warrant is made, the competent judge 
is responsible for taking notes on the communication between the judge and 
the prosecutor or the police in relation to the warrant for a search of a person 
and for placing the notes in the court file within twenty-four hours. The writ- 
ten notes must be signed by the competent judge. The applicant (either the 
police or the prosecutor) must draft a warrant and read it verbatim to the 
competent judge. 

7. Where a written application for a warrant to search a vehicle is made, the 
application must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) the name of the person who owns the vehicle that is the subject of the 
application for a warrant to search a vehicle; 

(c) the particular criminal offense in connection with which the application 
for the search of a vehicle is sought; 

(d) the facts indicating the probable cause that the search will result in the 
apprehension of a suspect or an accomplice to the suspect or the seizure 
or preservation of evidence of a criminal offense; and 

(e) a request that the competent judge issue a warrant for the search of a 
vehicle in order to find the intended results of the search described in 
Paragraph 2(b). 

8. The competent judge may issue a warrant to search a vehicle upon consider- 
ation of the oral or written application, where the criteria set out in Paragraph 
2 are met. 

9. A search of a vehicle may be executed without a warrant where: 

(a) a person in possession of the vehicle consents to a search; 

(b) there is an immediate danger deriving from the vehicle to the safety or 
security of persons; or 

(c) there is an immediate danger that evidence relevant to the investigation 
will be tampered with, removed, or destroyed before a search warrant 
could be obtained from a judge. 
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10. A search of a vehicle without a warrant under Paragraph 9(a) can be con- 
ducted only when the person to be searched confirms his or her consent to 
the search by signing a waiver prior to the search. The person may revoke his 
or her consent at any time during the search, whereupon the search should be 
terminated immediately. 

11. A record of a vehicle search must be made and must include: 

(a) the name of the person whose vehicle was searched; 

(b) the name of the person who conducted the search; 

(c) the name of any other persons present during the search; 

(d) a list of items seized during the search. 

12. Where a search of a vehicle is conducted without a warrant under Paragraph 
9, the police must promptly submit the record of the search to the prosecutor, 
who must submit the record to the competent judge. 

13. The competent judge must determine whether the search was executed in 
accordance with the MCCP and, in particular, whether the conditions detailed 
under Paragraph 9 have been met. Where the competent judge concludes that 
the search without a warrant was conducted in accordance with the MCCP, 
the judge must issue an order validating the search without a warrant. 

14. The person whose vehicle was searched must be given a record of the search. 



Commentary 



As discussed in the commentary to Article 126, a search of a vehicle is a broader mea- 
sure than an inspection of a vehicle and may include the complete dismantling of 
a car. 

Reference should be made to Article 115, which provides that evidence obtained 
through a search without a warrant (that falls outside the exceptions provided for in 
Paragraph 9) is inadmissible at trial where validation from the judge is not obtained 
under Paragraph 12. 
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Subsection 4: Preservation of and Access to Computer Data and 
Telecommunications Traffic Data 



Article 128: Expedited Preservation of 
Computer Data and Telecommunications 

Traffic Data 



1. A prosecutor may make an order to secure the expeditious preservation of 
specified computer data and telecommunications traffic data that has been 
stored by means of a computer or a telecommunications system, where: 

(a) probable cause exists that a criminal offense has been committed; 

(b) the prosecutor has reason to believe that the data is relevant to the inves- 
tigation of the criminal offense; and 

(c) there are grounds to believe that the data concerned is particularly vul- 
nerable to loss or modification. 

2. Where an immediate danger exists that the data concerned will be lost or 
modified, an order to secure the expeditious preservation of specified com- 
puter data or telecommunications traffic data may also be made by the police. 
The police must promptly inform the prosecutor of the order. The prosecutor 
must determine whether conditions for the issuance of the order exists and 
either validate or annul the order of the police. 

3. An order to obtain the expeditious preservation of computer or telecommuni- 
cations traffic data may be made against: 

(a) a specified person who is in possession or control of the data concerned; 
or 

(b) a service provider or providers. 

4. An order to obtain the expeditious preservation of specified computer data or 
telecommunications traffic data must require the person against whom the 
order is directed to preserve and maintain the integrity of the computer data 
or the telecommunications traffic data to enable the competent authorities to 
later seek a warrant to obtain access to it and its disclosure. 

5. The order to obtain the expeditious preservation of specified computer data 
or telecommunications traffic data must include a warning of the conse- 
quences of noncompliance with the order set out in Paragraph 6. 
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6. Where a person fails to comply with an order to obtain the expeditious preser- 
vation of specified computer data or telecommunications traffic data, the pros- 
ecutor or the police may request the court to issue an order of noncompliance, 
which can require the person who has breached the order to be detained until 
such time as he or she complies or until compliance becomes irrelevant. The 
term of detention imposed by the court must not exceed four weeks. An order 
for noncompliance with an order to obtain the expeditious preservation of 
specified computer data or telecommunications traffic data may be appealed 
by way of interlocutory appeal under Article 295. 

7. An order to obtain the expeditious preservation of specified computer data or 
telecommunications traffic data may oblige the person against whom the 
order is directed to keep confidential the order to obtain the expeditious pres- 
ervation of the specified computer data or telecommunications traffic data for 
the duration of the order's application. 

8. The order to obtain the expeditious preservation of specified computer data or 
telecommunications traffic data may require that the service provider disclose 
a sufficient amount of traffic data to enable the police and the prosecutor to 
identify a service provider and the path through which the communication 
was transmitted. 

9. The order to obtain the expeditious preservation of specified computer data or 
telecommunications traffic data can be issued for a period of up to seventy- 
two hours. Upon expiration of this time limit, the order may be renewed only 
by a competent judge upon the written application of the prosecutor. 

1 0. A judge may renew the order to obtain the expeditious preservation of speci- 
fied computer data or telecommunications traffic data for a period of time as 
long as necessary up to a maximum of ninety days, or up to a maximum of 
one hundred and eighty days where the order has been made in response to 
a request for mutual legal assistance under Chapter 14, Part 1. 



Commentary 



Article 128 is directed at a service provider or another person who is in possession or 
control of computer data or telecommunications traffic data that must preserve that 
data. Article 128 allows the prosecutor and the police, in cases of urgency under Para- 
graph 2, to order the service provider or other person to preserve or secure data that is 
relevant to the criminal investigation. This particular procedural power is inspired by 
Articles 16 and 17 of the Council of Europe Convention on Cybercrime (hereafter Con- 
vention on Cybercrime). Because of its newness, it is absent from many domestic crim- 
inal procedure codes, but it maybe a valuable addition. The power to preserve computer 
and telecommunications data is pivotal to the investigation of cybercrime offenses 
(such as those contained in Section 16 of the Special Part of the MCC) and a range of 
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other offenses such as child pornography (Article 118 of the MCC). According to the 
Explanatory Report to the European Convention on Cybercrime (hereafter Explanatory 
Report), " [t]he ever- expanding network of communications opens new doors for crim- 
inal activity in respect of both traditional offenses and new technological crimes. Not 
only must substantive criminal law keep abreast of these new abuses, but so must crim- 
inal procedure law and investigative techniques. . . . [Preservation of stored computer 
data] is an important new investigative tool in addressing computer and computer- 
related crime, especially crimes committed through the Internet. First, because of the 
volatility of computer data, the data is easily subject to manipulation or change. Thus, 
valuable evidence of a crime can be easily lost through careless handling and storage 
practices, intentional manipulation or deletion designed to destroy evidence or routine 
deletion of data that is no longer required to be retained" (paragraphs 132 and 155). 

A service provider, according to Article 1(c) of the Council of Europe Convention 
on Cybercrime, is "any public or private entity that provides to users of its service the 
ability to communicate by means of a computer system, and any other entity that 
processes or stores computer data on behalf of such communication service or users 
of such service." The term computer data, according to Article 1(b) of the Convention 
on Cybercrime, means "any representation of facts, information or concepts in a 
form suitable for processing in a computer system, including a program suitable to 
cause a computer system to perform a function." Computer data is also called infor- 
mation technology data. The term traffic data refers to information, including the 
location data that indicates the origin, destination, route, time, date, size, duration, 
or type of a communication conducted via telephones, computer networks, or other 
forms of telecommunications and information technology or the type of underlying 
service (Article l[d] of the Council of Europe Convention on Cybercrime). The term 
telecommunications data includes data about fixed telephones, mobile phones, VoIPs 
(Internet phones), e-mail messages, text messages, multimedia messages, Internet com- 
munications, and so forth. 

According to the Explanatory Report, "speed and, sometimes, secrecy are often 
vital for the success of an investigation" (paragraph 133). The powers in Article 128 
pave the way for the prosecutor to access information. These powers do not give police 
carte blanche to view computer data without a warrant. When the police are autho- 
rized to preserve computer data, they are not allowed to access all the data that is pre- 
served; the data is merely preserved and kept safe, pending the issuance of a warrant 
allowing the police and prosecutor to view it. For access to preserved computer data, 
the prosecutor may apply under Article 130 (providing for seizure of computer data) 
for access to telecommunications traffic data. Articles 134-140 (providing for covert 
technical measures of surveillance), or Article 131 (providing for production orders). 
A production order would be easier to obtain because it requires a lower threshold of 
proof; however, a company required to produce telecommunications traffic data is not 
required to keep this request confidential as it would be with regard to a covert mea- 
sure (as required by Article 137[7]). Moreover, a covert measure is not necessarily a 
one-time measure, whereas a production order is. 

Under Articles 134-140, the prosecutor may apply for the real-time collection of 
telecommunications traffic data. It may be noted that Article 128 refers to computer 
data that is stored and accessible to a service provider or another person. According to 
the Explanatory Report, the powers of the sort contained in Article 128 of the MCCP 
"do not apply to the real-time collection and retention of future traffic data or to real- 
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time access to the content of communications. . . . The measures described in the arti- 
cle operate only where computer data already exists and is currently being stored" 
(paragraphs 149—150). The Explanatory Report also notes that data preservation must 
be distinguished from data retention: "while sharing similar meanings in common 
language, they have distinctive meanings in relation to computer usage. To preserve 
data means to keep data, which already exists in a stored form, protected from any- 
thing that would cause its current quality or condition to change or deteriorate. To 
retain data means to keep data, which is currently being generated, in one's possession 
into the future. Data retention connotes the accumulation of data in the present and 
the keeping or possession of it into a future time period. Data retention is the process 
of storing data. Data preservation, on the other hand, is the activity that keeps stored 
data secure and safe" (paragraph 151). 

During the time in which computer data or telecommunications data is being pre- 
served, the service provider or other person in possession or control of the stored com- 
puter data does not have to render the data inaccessible to legitimate users {Explanatory 
Report, paragraph 159). The investigation of computer-related criminal offenses or 
criminal offenses that are committed through the Internet requires specific skills and 
expertise. Considerable training of a cadre of police officers and prosecutors in computer- 
related investigative techniques is required prior to implementing a power such as that 
contained in Article 128. It is also important that a state possess a law dealing with tele- 
communications or Internet service providers that supplements criminal procedure 
powers by setting out the duties of service providers with regard to police investigations 
and the preservation or disclosure of computer data, including traffic data. 

Paragraph 6: Usually, the penalty for failure to comply with an order of the prose- 
cutor under Article 128 would be prescribed as an administrative offense under the 
telecommunications laws. Because there is no such element to the Model Codes, Para- 
graph 6 provides for such. Reference should be made to Article 295, on interlocutory 
appeals, which provides a mechanism to appeal the trial judge's determination under 
Paragraph 6. 



Article 129: Identification of a 

Subscriber, Owner, or User of 

a Telecommunications System or Point 

of Access to a Computer System 



1. A prosecutor may make an order to a telecommunications service provider to 
disclose to him or her: 

(a) the identity of a subscriber, owner, or user of a specific telecommunica- 
tions device or point of access to a computer system; 
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(b) the identification of the telecommunications device or point of access to 
a computer system; or 

(c) information about whether a specific telecommunications device or point 
of access to a computer system is in use or active or has been in use or 
active at a specific time. 

2. A prosecutor may make an order under Paragraph 1 where: 

(a) reasonable suspicion exists that a criminal offense has been committed; 
and 

(b) there are grounds to believe that data requested under Paragraph 1 rep- 
resents evidence of a criminal offense or can facilitate the execution of 
further investigative measures. 

3. Where an immediate danger exists that the data concerned will be lost or 
modified, an order under Paragraph 1 may also be made by the police. The 
police must promptly inform the prosecutor of the order. The prosecutor must 
determine whether conditions for the issuance of the order exist and either 
validate or annul the order of the police. 

4. The order to the telecommunications service provider to disclose certain data 
may oblige the person against whom the order is directed to keep the order 
confidential for the duration of its application. 

5. The order to identify a subscriber, owner, or user of a telecommunications 
device or point of access to a computer system must include a warning that 
noncompliance with the order may result in a fine, as set out in Paragraph 6. 

6. Where a person fails to comply with the order to identify a subscriber, owner, 
or user of a telecommunications device or point of access to a computer sys- 
tem, the prosecutor may apply to the court to issue an order of noncompli- 
ance that can require the person who has breached the order to be subject to 
a fine not exceeding [insert monetary amount]. The order may be appealed by 
way of interlocutory appeal under Article 295. 



Commentary 



Like Article 128, Article 129 provides power to the prosecutor and the police without 
them having to resort to an application for a warrant to access the data mentioned in 
this article. The aim of Article 129 is to empower the prosecutor or the police to acquire 
information about (a) a particular person when the police or the prosecutor is in pos- 
session of information on a specific telecommunications device or a point of access to 
a computer system; (b) a specific telecommunications device or point of access to a 
computer system where the police have information on the name of a particular per- 
son; or (c) whether a specific telecommunications device or point of access to a com- 
puter system is active or was active at a certain specified time and date. For example, 
under (a), the prosecutor may have information about a criminal offense that has been 
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perpetrated through the Internet, and specifically through a particular computer. 
Article 129 gives the prosecutor the power to order the service provider to provide the 
name of the person who is registered to that computer. Under (b), the prosecutor may 
have the name of a particular person and need access to information on his or her tele- 
phone number, for example. 

With regard to telecommunications devices, such as telephones, the ability of the 
telecommunications service provider to provide relevant information to the police or 
the prosecutor may depend on the legislation in place in the state that applies to the 
service providers and that sets down their duties with regard to registering users. In 
some states, a person may not obtain a prepaid mobile phone without his or her name 
being registered upon the presentation of a valid form of identification. In other states, 
a prepaid mobile phone may be obtained without registration of the buyer's name. In 
the latter case, without a change to the telecommunications law, the service provider 
may not be in a position to provide the information. 

Reference should be made to the commentary to Article 128 for the definition of 
service provider and telecommunications. 

Paragraph 6: Usually the penalty for a failure to comply with an order of the prosecu- 
tor under Article 129 would be prescribed as an administrative offense under the 
telecommunications laws. Because there is no such element to the Model Codes, 
Paragraph 6 provides for such. Reference should be made to Article 295 on interlocu- 
tory appeals that provide a mechanism to appeal the trial judge's determination under 
Paragraph 6. 



Article 130: Seizure of a Computer and 
Access to Computer Data 



Where, during a search under Article 119, Article 120, Article 123, Article 124, 
Article 126, and Article 127, the police have reason to believe that a com- 
puter; a component of a computer; computer data stored on a computer or a 
component of a computer; or a computer data-storage medium in which com- 
puter data may be stored contains evidence relevant to the investigation of 
the criminal offense, the police may: 

(a) seize or similarly secure the computer, a component of it, computer data 
stored on it, or a computer data-storage medium in which computer data 
may be stored; 

(b) make and retain a copy of computer data; 

(c) maintain the integrity of the relevant stored computer data; or 

(d) render inaccessible or remove the computer data in the accessed 
computer. 
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2. The measures set out in Paragraph 1 must be conducted in a manner that 
minimizes the damage or the intrusion into the privacy of third parties also 
using the computer, a component of it, or a computer data-storage medium. 

3. A warrant is required to examine and access the seized computer data, unless 
the judge has already authorized this in a search warrant issued under Arti- 
cles 119 and 120, Articles 123 and 124, and Article 127. 

4. Where an immediate danger exists that relevant data will be lost or modified, 
the police may examine and access seized computer data without a warrant. 
The police must promptly inform the prosecutor of any measures taken to 
access seized computer data. The prosecutor must then inform the compe- 
tent judge of any measures taken by the police to access seized computer 
data. Where the competent judge concludes that the measure of the police 
was conducted in accordance with the MGCP, the judge must issue an order 
validating the measure without a warrant. 

5. A search warrant or an order validating the examination of seized computer 
data under Paragraph 4 may include an order that an expert witness examine 
the seized computer, a component of it, or a computer data-storage medium 
in which computer data may be stored. 



Commentary 



Article 130 consists of two separate elements. The first relates to the power of the police 
in the course of a search to seize a computer, a component of it, computer data, or a 
computer data-storage medium; to make and retain a copy of any computer data; to 
maintain the integrity of stored computer data; and to render inaccessible or remove 
computer data in an accessed computer. The crux of this power is to preserve com- 
puter data pending a further warrant to access it, under Paragraph 3, or, pending a 
warrantless search, if justified, under Paragraph 4. The second element of Article 130 
relates to accessing computer data once it has been preserved. Computer data may be 
accessed in two circumstances: where a warrant is obtained from a competent judge, 
and, under Paragraph 4, where there is an immediate danger that the data will be lost 
or modified. It is important to note that any access to computer data is not real-time 
interception of data of the sort found in Article 136; only stored computer data is 
accessed. It should also be noted that Article 130 refers to the seizure of a computer 
rather than a computer system. A computer system means any device or group of inter- 
connected or related devices, one or more of which, pursuant to a program, performs 
automatic processing of data (Article l[a] of the Council of Europe Convention on 
Cybercrime). 

Paragraph 1: The term computer data, according to Article 1(a) of the Council of 
Europe Convention on Cybercrime, means "any representation of facts, information 
or concepts in a form suitable for processing in a computer system, including a pro- 
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gram suitable to cause a computer system to perform a function." A data-storage 
medium refers to a CD-ROM or a diskette. 

Paragraph 3: Computer data is generally not considered tangible property and is 
therefore not covered by ordinary provisions on search and seizure. In order for a 
search to legally encompass the accessing of computer data (as opposed to its preserva- 
tion, which is dealt with under Article 128), the judge must include a power in the 
warrant to search for the data, whether during the search of a dwelling or premises, a 
vehicle, or a person. Where an existing search warrant does not contain the power to 
search a computer to obtain computer data, a new warrant must be obtained that pro- 
vides for this power. 

Paragraph 4: Reference should be made to Article 115, which provides that evidence 
obtained through accessing data without a warrant (and that falls outside the excep- 
tions provided for in Paragraph 4) is inadmissible at trial where validation from the 
judge is not obtained under Paragraph 4. 

Examples of situations in which relevant data could be lost or modified, and thus 
where a search without a warrant may be justified under Paragraph 4, are where 
encrypted files are open on a computer or where an e-mail is open (i.e., not down- 
loaded onto the computer) at the time of the search. If the files are not accessed in these 
cases, the information may be inaccessible in the future. 

Paragraph 5: As with Article 128 on the preservation of stored computer data and the 
partial disclosure of traffic data, searching and seizing stored computer data are com- 
plex and require skilled and well-trained investigators. In accordance with Article 19 
of the Council of Europe Convention on Cybercrime, Paragraph 5 provides that a per- 
son who has knowledge about the functioning of the computer system may be com- 
pelled to provide the information necessary to undertake an examination of the seized 
data. According to the Explanatory Report, this provision "addresses the practical 
problem that it may be difficult to access and identify the data sought as evidence, 
given the quantity of data that can be processed and stored, the deployment of security 
measures, as well as the nature of computer operations. It recognizes that system 
administrators, who have particular knowledge of the computer system, may need to 
be consulted concerning the technical modalities about how best the search should be 
conducted" (paragraph 200). 

Where a judge decides to appoint an expert witness, the person must be appointed 
under Article 141. Reference should be made to Article 141 and its accompanying 
commentary. 
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Subsection 5: Production Order 



Article 131: Production Order 



1. A production order is an order that compels a third party to produce docu- 
ments, records, or other objects in his or her possession before the court. 

2. A production order may be granted where: 

(a) probable cause exists that a criminal offense has been committed; and 

(b) there are reasons to believe that documents, records, or other objects of 
a third party represent evidence relevant to the investigation of that crim- 
inal offense. 

3. A motion for a production order may be filed by the prosecutor. 

4. A motion for a production order must be submitted in writing to the compe- 
tent trial court. 

5. The motion for a production order must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) the name of the person against whom the production order is sought; 

(c) the particular criminal offense to which the motion relates; 

(d) the reasons for believing that the document, record, or object is relevant 
to the investigation of the criminal offense; and 

(e) a request that the competent judge issue a production order. 

6. Where the requirements of Paragraph 2 are met, the competent judge may 
grant a production order. 

7. The production order must contain the following: 

(a) the name of the issuing court and the signature of the judge who issued 
the production order; 

(b) the name and details of the person to whom the order is addressed and 
the title or rank of the person or persons authorized to execute the order; 

(c) a description of the document(s), record(s), or object(s) that are the sub- 
ject of the order; 

(d) a direction as to when and where the document(s), record(s), or object(s) 
should be delivered; 

(e) a warning that noncompliance with the order could result in a fine or in 
the detention of the person to whom the order is addressed, in accor- 
dance with Article 41 of the MCCP; and 

(f) the expiration date of the order. 
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Commentary 



Article 131 provides the court with the power, subject to a motion of the prosecutor to 
order a third party to produce records, documents, or objects relevant to the criminal 
investigation. The article is purposely broad so as to empower the court to require the 
production of a wide range of documents, records, or objects. That said, any document, 
object, or record that is subject to a production order (also known as a subpoena in some 
states) must be linked to an ongoing criminal investigation, and the party who has filed 
the motion must prove that a criminal offense has been committed and that there is 
reason to believe that the subject of the production order constitutes relevant evidence 
in the criminal investigation. 

Production orders are usually used to compel banks or legal entities to produce evi- 
dence. Documents and records subject to a production order under Article 131 maybe, 
for example, financial records, bank records, or commercial requirements. Article 12 (6) 
of the United Nations Convention against Transnational Organized Crime and Article 
31(7) of the United Nations Convention against Corruption require that a state party 
empower the courts to order the production of such records. According to the Legislative 
Guide to the United Nations Convention against Transnational Organized Crime and the 
Protocols Thereto (page 147, paragraph 312), financial records include records of financial 
service companies other than banks. Commercial records mean real estate transactions 
and records of shipping lines, freight forwarders, and insurers. As discussed in the com- 
mentary to Article 128, a production order may also be a mechanism by which to require 
a service provider to provide the prosecutor with telecommunications traffic data. Ref- 
erence should be made to the commentary to Article 128 for further discussion. 



Subsection 6: Preservation and Seizure of Proceeds of Crime and Property 
Used in or Destined for Use in a Criminal Offense 



Article 132: Expedient Preservation 

of Property and Freezing of 

Suspicious Transactions 



A prosecutor may make an order to secure the expeditious preservation of 
property and freezing of suspicious transactions where: 

(a) reasonable suspicion exists that the property to be preserved or the 
transaction to be frozen represents the proceeds of crime, property, 
equipment, or other instrumentalities used in or destined for use in a 
criminal offense; and 

(b) there is a significant risk that the property concerned will be concealed, 
destroyed, alienated, or in any other way made impossible to retrieve 
before a warrant, under Article 133, can be obtained from a judge. 
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2. An order to secure the expeditious preservation of property and the freezing 
of suspicious transactions temporarily prohibits a third party, such as a finan- 
cial institution, from transferring, destroying, converting, disposing, or mov- 
ing property that is the subject of the order. 

3. The order of a prosecutor can be issued for up to a period of seventy-two 
hours. Within this time limit, the prosecutor must seek an order under Article 
133. Where an order is not granted under Article 133, the order of the prose- 
cutor ceases to have effect. 

4. For the purposes of Article 132, property includes property of any description, 
whether corporeal or incorporeal, movable or immovable, and legal docu- 
ments or instruments evidencing title to or interest in such property. 



Commentary 



Article 132 provides an interim measure for a prosecutor to order a third party to pre- 
serve property or to freeze a certain suspicious transaction pending an application for 
seizure under Article 133. The interim preservation of property and freezing of trans- 
actions require a lower burden of proof than that of seizure. The requirement is that 
there is a "reasonable suspicion" that the property or transaction represents the pro- 
ceeds of crime or property, equipment, or other instrumentalities that have been used 
in or are destined for use in a criminal offense. In addition, there must be a significant 
risk that the property concerned will be concealed, destroyed, or alienated before a 
warrant for seizure maybe obtained under Article 133. Reference should be made to 
Article 1(40) for the definition of reasonable suspicion. Under Article 133, the higher 
standard of "probable cause" is used, in addition to the significant risk test under Arti- 
cle 133(3)(b) and a proportionality test under Article 133(3)(c). The order under Arti- 
cle 132 is finite in nature and ceases to apply after seventy-two hours, which gives the 
prosecutor enough time to apply for a seizure warrant but not so much time as to 
unduly restrict the property rights of a person without judicial authorization. 

Paragraph 4: The definition of property in Article 132 is taken from Article 1(b) of the 
Council of Europe Convention on Laundering, Search, Seizure and Confiscation of 
the Proceeds from Crime and on the Financing of Terrorism. The definition is similar 
to that contained in the United Nations Convention against Transnational Organized 
Crime (Article l[d]) and the United Nations Convention against Corruption (Article 
2[d]). The only distinction is the omission of the term "tangible or intangible." The 
reason for this exclusion is that tangible (meaning property that is detectable with the 
senses, such as a painting or jewelry) and intangible (meaning property that cannot be 
detected with the senses, such as a claim to a bank account, a stock, or a bond) are sub- 
sumed within the terms "corporeal" or "incorporeal," which have been previously 
defined in the Council of Europe's definition oi property. 
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Article 133: Temporary Seizure of 

Proceeds of Crime or Property Used in or 

Destined for Use in a Criminal Offense 



1. A warrant is required for the temporary seizure of proceeds of crime, prop- 
erty, equipment, or other instrumentalities used in or destined for use in a 
criminal offense. 

2. The temporary seizure of proceeds of crime, property, equipment, or other 
instrumentalities used in or destined for use in a criminal offense involves: 

(a) the temporary prohibition of the transfer, destruction, conversion, dispo- 
sition, or movement of proceeds of crime, property, equipment, or other 
instrumentalities used in or destined for use in a criminal offense; or 

(b) the temporary assumption of custody or control of proceeds of crime, 
property, equipment, or other instrumentalities used in or destined for use 
in a criminal offense on the basis of a warrant for temporary seizure. 

3. An application for temporary seizure may be filed by the prosecutor with the 
registry of the competent trial court where: 

(a) probable cause exists that the item or items sought to be seized repre- 
sent the proceeds of crime, property, equipment, or other instrumentali- 
ties used in or destined for use in a criminal offense; 

(b) there is a significant risk that proceeds of crime, property, equipment, or 
other instrumentalities will be concealed, destroyed, alienated, or in any 
other way made impossible or difficult to confiscate at the end of pro- 
ceedings; and 

(c) there are no less restrictive means to preserve the property in question. 

4. A warrant for the temporary seizure of proceeds of crime, property, equip- 
ment, or other instrumentalities may encompass: 

(a) property into which proceeds of crime have been transformed or 
converted; 

(b) property acquired from legitimate sources, if proceeds of crime have been 
intermingled, in whole or in part, with such property, up to the assessed 
value of the intermingled proceeds; and 

(c) income or other benefits derived from proceeds of crime, from property 
into which proceeds of crime have been transformed or converted, or 
from property with which proceeds of crime have been intermingled, up 
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to the assessed value of the intermingled proceeds, in the same manner 
and to the same extent as proceeds. 

5. A warrant for the temporary seizure of proceeds of crime, property, equip- 
ment, or other instrumentalities may include an order to a third party, such as 
a financial institution, temporarily prohibiting it from transferring, destroying, 
converting, disposing, or moving property that is the subject of the warrant. 

6. A warrant for the temporary seizure of proceeds of crime, property, equip- 
ment, or other instrumentalities may be granted for the period of time up until 
the judgment after trial is final. 

7. Where a warrant for the temporary seizure of proceeds of crime, property, 
equipment, or other instrumentalities is granted before the indictment has 
been confirmed under Article 201, the warrant is no longer valid where the 
investigation is discontinued under Article 98, or where the indictment is not 
confirmed. 

8. Where, under Paragraph 7, a warrant for the temporary seizure of proceeds of 
crime, property, equipment, or other instrumentalities is no longer valid, the 
property must be returned to the owner or possessor where it has been taken 
into custody or control. Where the warrant for the temporary seizure of pro- 
ceeds of crime, property, equipment, or other instrumentalities prohibited the 
transfer, destruction, conversion, disposition, or movement of property, all 
restrictions on dealing with the property must be lifted. 

9. The application for the temporary seizure of the proceeds of crime, property, 
equipment, or other instrumentalities must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) a description and location of the proceeds of crime, property, equipment, 
or other instrumentalities that are the subject of the application and an 
estimation of their value; 

(c) the particular measure sought by the prosecutor, whether it is the tempo- 
rary prohibition on the transfer, destruction, conversion, disposition, or 
movement of property or the temporary assumption of custody or control 
of proceeds of crime, property, equipment, or other instrumentalities; 

(d) if the measure sought is the temporary prohibition on the transfer, 
destruction, conversion, disposition, or movement of property, whether 
any orders against a third party, under Paragraph 5, are sought; 

(e) the particular criminal offense or offenses that the application for tempo- 
rary seizure relates to and the alleged perpetrator of the criminal offense 
or offenses; 
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(f) a declaration that an investigation has been initiated by the prosecutor 
under Article 94 or that an indictment has been presented under Article 
195; 

(g) the facts that substantiate the probable cause that the proceeds of crime, 
property, equipment, or other instrumentalities in question constitute the 
proceeds of crime or property, equipment, or other instrumentalities used 
or destined for use in a criminal offense; 

(h) the facts that substantiate the significant risk that proceeds of crime, 
property, equipment, or other instrumentalities will be concealed, 
destroyed, alienated, or in any other way made impossible or difficult to 
confiscate at the end of proceedings; and 

(i) a request that the competent judge issue a warrant for the tempo- 
rary seizure of the proceeds of crime, property, equipment, or other 
instrumentalities. 

10. The competent judge may issuea warrant upon the consideration of the writ- 
ten application, where the criteria set out in Paragraph 3 are met. 

11. The warrant must contain the following: 

(a) the name of the issuing court and the signature of the competent judge 
who issued the warrant for the temporary seizure of proceeds of crime, 
property, equipment, or other instrumentalities; 

(b) the name and particulars of the person to whom the warrant is addressed 
and the title or rank of the person or persons authorized to execute the 
warrant; 

(c) a description and location of the proceeds of crime, property, equipment, 
or other instrumentalities that are the subject of the warrant and an esti- 
mation of their value; 

(d) an order to prohibit the transfer, destruction, conversion, disposition, or 
movement of proceeds of crime, property, equipment, or other instru- 
mentalities or an order to temporarily assume custody or control of pro- 
ceeds of crime, property, equipment, or other instrumentalities; 

(e) where relevant, an order to a third party to refrain from transferring, 
destroying, converting, disposing, or moving the property that is the sub- 
ject of the warrant; 

(f) a direction that the seized proceeds of crime, property, equipment, or 
other instrumentalities should be delivered to [insert location] without 
delay; 

(g) the duration of the warrant; and 
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(h) a declaration that, if the investigation is discontinued or if the indictment 
is not confirmed, the warrant is no longer valid and the proceeds of crime, 
property, equipment, or other instrumentalities must be returned to the 
owner or possessor. 

12. A written and reasoned decision must be prepared by the competent judge 
within a reasonable period after issuing the warrant for the temporary 
seizure. 

13. A copy of the warrant for the temporary seizure of proceeds of crime, prop- 
erty, equipment, or other instrumentalities and the accompanying decision 
must be served upon the prosecutor, the suspect or the accused, and his or 
her counsel, in accordance with Article 29. 

14. A warrant for the temporary seizure of proceeds of crime, property, equip- 
ment, or other instrumentalities may be appealed under Article 295. 

15. For the purposes of Article 133: 

(a) proceeds of crime means any economic advantage derived from or 
obtained directly or indirectly from a criminal offense or criminal offenses. 
It may consist of any property, as defined in Subparagraph (b); and 

(b) property includes property of any description, whether corporeal or incor- 
poreal, movable or immovable, and legal documents or instruments evi- 
dencing title to or interest in such property. 



Commentary 



Seizure, as provided for in Article 133, is sometimes known as freezing. According to 
Article 2 (f ) of the United Nations Convention against Transnational Organized Crime, 
the seizing or freezing of the proceeds, assets, equipment, and other instrumentalities 
of crime is a legal measure under which a person is temporarily prohibited from trans- 
ferring, converting, disposing of, or moving his or her property by order of the court. 
Seizure may be distinguished from confiscation or forfeiture, which involves the per- 
manent deprivation of property by order of a court (see Article 2 [g] of the United 
Nations Convention against Transnational Organized Crime). Confiscation is pro- 
vided for in Articles 70-73 of the MCC. Reference should be made to Articles 70-73 of 
the MCC and their accompanying commentaries for further discussion. The United 
Nations Convention against Corruption (Article 31 [1]) and the United Nations Con- 
vention against Transnational Organized Crime (Article 12 [1]) both require that a 
confiscation regime be set in place for the confiscation of property, equipment, or 
other instrumentalities used in or destined for use in a criminal offense and for the 
confiscation of the proceeds of crime. Both conventions also require that a seizure or 
freezing regime be set in place (United Nations Convention against Corruption, Arti- 
cle 31 [2] and United Nations Convention against Transnational Organized Crime, 
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Article 12 [2]). Article 133 provides a mechanism for the seizure of property and other 
instrumentalities used in criminal acts. 

Seizure, like confiscation, has been increasingly recognized — both in domestic law 
and in international conventions — as a valuable tool in the fight against serious crimes 
such as organized crime, money laundering, drug trafficking, and the financing of ter- 
rorism. A number of international conventions requires that states introduce legisla- 
tion on seizure, including the United Nations Convention against Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances (Article 5), the United Nations Conven- 
tion against Transnational Organized Crime (Article 12), the United Nations Conven- 
tion against Corruption (Article 31 and Chapter 5), and the International Convention 
for the Suppression of the Financing of Terrorism (Article 8). Seizure and confiscation 
are used to ensure that the perpetrators of serious criminal activity do not profit from 
their crime and that they do not enjoy their illegal gains. Taking awray the "capital" of 
a criminal gang will also hinder the commission of future criminal activities by pre- 
venting the reinvestment of funds in criminal activity. According to the Legislative 
Guide to the United Nations Convention against Transnational Organized Crime and the 
Protocols Thereto, "[cjriminalizing the conduct from which substantial illicit profits 
are made does not adequately punish or deter organized criminal groups. Even if 
arrested and convicted, some of these offenders will be able to enjoy their illegal gains 
for their personal use and for maintaining the operations of their criminal enterprises. 
Despite some sanctions, the perception would still remain that crime pays in such cir- 
cumstances and that Governments have been ineffective in removing the means for 
continued activities of criminal groups. Practical measures to keep offenders from 
profiting from their crimes are necessary. One of the most important ways to do this 
is to ensure that States have strong confiscation regimes that provide for the identifica- 
tion, freezing, seizure and confiscation of illicitly acquired funds and property" (para- 
graphs 287-288). 

It must be noted that the seizing and confiscating of assets and proceeds of crime 
amounts to an extraordinarily complicated challenge, with which even well-resourced 
states grapple. The Council of Europe's Combating Organized Crime: Best Practice Sur- 
veys of the Council of Europe highlights the fact that "proceeds of crime only rarely fall 
into the lap of the courts or government like ripe fruit from the tree or vine. What is 
not investigated by financial intelligence or other personnel may never be learned 
about at all, for it is very difficult to reconstruct financial flows from crimes long after 
they have occurred, and harder still to get the money back. . . . Merely to pass laws . . . 
will not ipso facto lead to a substantial increase in recoveries from offenders or third 
parties. This extra recovery can happen only if unspent assets can be found, and can 
be attributed to the possession or control of someone against whom an order can be 
made" (page 64). In addition to resources, intensive training programs are required 
for those involved in the investigation of the proceeds of crime. It maybe necessary to 
establish special units or teams to undertake the investigations. The teams may consist 
of actors from different sectors of the justice system and beyond, including prosecu- 
tors, police, and experts in forensic accounting. 

As discussed in the commentary to Section 12 of the General Part of the MCC, still 
other changes to the legal framework in a post-conflict state will be required in order 
to ensure that seizure and confiscation measures can be implemented. First, the crimi- 
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nal procedure law must be amended to allow police and prosecutors to gain informa- 
tion on or trace the banking or other transactions of convicted persons and any money 
held in accounts with a bank as required by Article 12(6) of the United Nations Con- 
vention against Transnational Organized Crime and Article 31(7) of the United 
Nations Convention against Corruption. Tracing is a necessary part of confiscation or 
seizure. It refers to the process by which proceeds of crime are identified for later sei- 
zure or confiscation. Tracing requires that the prosecutor have the power to access 
bank and business records and to require that banks or businesses produce these 
records. This measure has been incorporated into Article 131 of the MCCP. Second, 
other changes to domestic banking laws may be required. The most elaborate and 
extensive provisions on the sorts of amendments required are contained in Article 52 
of the United Nations Convention against Corruption and include a requirement that 
financial institutions verify the identity of customers, take reasonable steps to deter- 
mine the identity of beneficial owners of funds deposited in high-value accounts, 
conduct enhanced scrutiny of certain accounts, and maintain adequate records of 
transactions. Third, it is necessary to regulate procedures for the handling of seized 
proceeds and property. Regulations should specify who is responsible for taking the 
seized property and holding it, where it should be held, and what will be done with it. 
The United Nations Convention against Corruption (Article 31 [3]) and the United 
Nations Convention against Transnational Organized Crime (Article 14) specify that 
states parties should make provisions to regulate the administration and disposal of 
seized and confiscated property. 

Paragraph 1: The Legislative Guide to the United Nations Convention against Transna- 
tional Organized Crime and the Protocols Thereto (page 146) states that the term "des- 
tined for use in" is meant to signify an intention of such a nature that it maybe viewed 
as tantamount to an attempt to commit a criminal offense. 

Paragraph 2: The definition oi seizure contained in Paragraph 2 is based on the defi- 
nition contained in Article 2(f) of the United Nations Convention against Transna- 
tional Organized Crime and Article 2(f) of the United Nations Convention against 
Corruption. 

Paragraph 3: In some states, when a judicial assessment is being made of whether pro- 
ceeds or property should be seized, the burden of proof is shifted to the suspect to 
demonstrate the lawful origins of the proceeds or property. This is in contrast to the 
prosecutor being required to prove that the proceeds or property have an unlawful 
origin. This practice is not generally accepted around the world. Many experts are 
concerned that the practice violates the presumption of innocence that requires the 
prosecutor to bear the burden of proof in a criminal case. That being said, treaties such 
as the United Nations Convention against Corruption (Article 31[8]) and the United 
Nations Convention against Transnational Organized Crime (Article 12 [7]) provide 
for this possibility. The drafters of the MCCP, in view of the controversy surrounding 
the shifting of the burden of proof, and in view of concerns about protecting the right 
to presumption of innocence of a suspect, decided not to include a reverse burden of 
proofin the MCCP. 
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Paragraph 4: This paragraph is based on Article 31(4)-(6) of the United Nations Con- 
vention against Corruption and Article 12(3)-(5) of the United Nations Convention 
against Transnational Organized Crime. 

Paragraph 14: An appeal against a decision for temporary seizure may be filed under 
Article 295 by a suspect or an accused or by a prosecutor (where the decision of the 
court has been not to grant a warrant for temporary seizure requested by the prosecu- 
tor). An interlocutory appeal under Article 295 may also be filed by a third party; for 
example, a third party with a bona fide property or other interest in the proceeds or 
property seized. Most legal systems that allow the court to seize property provide for 
some mechanism for a third party to appeal the decision on the basis of that party's 
right to the property or to the money (that is seized as representing the proceeds of 
crime). Where seizure and confiscation are conducted under civil law, then the third- 
party appeal may also be under civil law. Under the MCC and the MCCP, because sei- 
zure and confiscation are addressed under criminal law, the third-party appeal is also 
afforded under the criminal law. 

Paragraph 15(a): The definition contained in Paragraph 23(a) is taken from Article 
1(a) of the Council of Europe Convention on Laundering, Search, Seizure and Confis- 
cation of the Proceeds from Crime and on the Financing of Terrorism. The United 
Nations Convention against Transnational Organized Crime (Article l[e]) and the 
United Nations Convention against Corruption (Article l[e]) also define "proceeds of 
crime," although in a more narrow way. The definition in both United Nations conven- 
tions refers only to "property" derived from crime rather than "any economic advan- 
tage," which is contained in the Council of Europe Convention. The Council of Europe 
definition and the MCCP definition both include property but go much further. The 
Explanatory Report to the Council of Europe Convention on Laundering, Search, Seizure 
and Confiscation of the Proceeds from Crime and on the Financing of Terrorism states that 
"the definition of 'proceeds' was intended to be as broad as possible" (paragraph 21). 

Paragraph 15(b): The definition of property in Paragraph 23(b) is taken from Article 
1(b) of the Council of Europe Convention on Laundering, Search, Seizure and Confis- 
cation of the Proceeds from Crime and on the Financing of Terrorism. The definition 
is similar to that contained in Article 1(d) of the United Nations Convention against 
Transnational Organized Crime (Article l[d]) and the United Nations Convention 
against Corruption. The only distinction is the omission of the term "tangible or 
intangible." The reason for this exclusion is that "tangible" (meaning property that is 
detectable with the senses, such as a painting or jewelry) and "intangible" (meaning 
property that cannot be detected with the senses, such as a claim to a bank account, a 
stock, or a bond) are already subsumed within the terms "corporeal" and "incorpo- 
real" that are found in the Council of Europe's definition of "property." 
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Section 5; Covert or Other Technical Measures of 
Surveillance or Investigation 

General Commentary 

Criminal gangs are becoming increasingly sophisticated in the methods they employ. 
Consequently, the means used to investigate crime have also become more sophisti- 
cated. Advances in surveillance technology have been of great benefit to the investiga- 
tion of organized crime, which often involves a closed group of individuals, making it 
immensely difficult to obtain testimony against ringleaders. International and regional 
conventions, including the United Nations Convention against Transnational Orga- 
nized Crime, have urged states to incorporate special investigative techniques into 
domestic lavvr to use in the course of the investigation of serious and complex crimes 
such as organized crime, weapons trafficking, trafficking in persons, and smuggling 
in persons. The Council of Europe Convention on Cybercrime requires states parties 
to implement technical measures of investigation such as the real-time interception 
of content data associated with specified computer communications and the real- 
time collection of traffic data associated with specified telecommunications. In post- 
conflict states such as Kosovo, given the problems that organized crime created and 
the lack of legislation authorizing covert surveillance, the United Nations Mission in 
Kosovo implemented UNMIK Regulation 2002/6 on Covert and Technical Measures 
of Surveillance. 

Section 5 incorporates covert and other technical measures of surveillance and 
investigation into the MCCP in order to give the police and prosecutors the tools nec- 
essary to investigate serious crimes. Because of the highly intrusive nature of these 
measures, the need to investigate crime must be balanced with the right to privacy of 
a suspect, an accused, or other persons. The right to privacy is protected under Article 
12 of the Universal Declaration of Human Rights, Article 17 of the International Cov- 
enant on Civil and Political Rights, Article 8 of the European Convention for the Pro- 
tection of Human Rights and Fundamental Freedoms, Article IX of the American 
Declaration of the Rights and Duties of Man, and Article 11 of the American Conven- 
tion on Human Rights. The right to privacy encompasses the right to privacy of family, 
home, and correspondence. 

Thus, a delicate balancing act is required, which is why Section 5 was one of the 
most complex and contentious provisions to draft. Many human rights advocates were 
opposed to its inclusion in the MCCP, while many other experts were concerned that 
its omission would hinder the prosecution of the sorts of serious crimes that are 
endemic in post-conflict societies. The drafters of the MCCP worked with both polic- 
ing officials and human rights experts in the drafting and vetting of Section 5. In- 
depth and substantive research was undertaken on similar legislation from around the 
world. In addition, significant research was undertaken on the human rights dimen- 
sion of covert surveillance. The European Court of Human Rights is the only human 
rights body that has dealt with the issue of covert surveillance in detail; its jurispru- 
dence provided significant guidance on the procedural counterbalances necessary to 
ensure the conformity of covert or other technical measures of surveillance or investi- 
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gation with international human rights law. The case law of the European Court of 
Human Rights was studied and deconstructed and then integrated into Section 5 to 
ensure that all the standards evinced by the court in the sphere of covert surveillance 
were adequately included (see Klass v. Germany, application no. 5029/71 [1978] ECHR 
4 [September 6, 1978]; Malone v. United Kingdom, application no. 8691/79 [1984] 
ECHR 10 [August2, 1984]; Halford v. United Kingdom, application no. 20605/92 [1997] 
ECHR 32 [June 25, 1997]; Huvig v. France, application no. 11105/84 [1990]ECHR 9 
[April 24, 1990] ;J<:rMs/j« V.France, application no. 11801/85 [1990] ECHR 10 [April 24, 
1990] ; Valenzuela Contreras v. Spain, application no. 27671/95 [1998] ECHR 70 [July 30, 
1998]; PG and }H V. United Kingdom, application no. 44787/98 [2001] ECHR 550 [Sep- 
tember 25, 2001]; Taylor-Sabori v. United Kingdom, application no. 47114/99 [2002] 
ECHR 691 [October 22, 2001] ;ii:hanv. United Kingdom, appMcationno. 35394/97 [2000] 
ECHR 195 [May 12, 2000]; Govell v. United Kingdom, application no. 27237/95 [1997] 
EHRLR 438 [January 14, 1998]; Ludi v. Switzerland, application no. 12433/86 [1992] 
ECHR 50 [June 15, 1992]; Teixeira de Castro v. Portugal, application no. 25829/94 [1998] 
ECHR 52 [June 9, 1998]; Radermarcher arid Pferrer v. Germany, application no. 12811/87 
ECHR 34 [May 13, 1991]; Shahzad v. United Kingdom [1998] EHRLR 210 [October 22, 
1997]; andXy. United Kingdom, application no. 7215/75). 

The European Court has held that interference with privacy by reason of covert 
measures may be necessary but must be proportionate. Perhaps more important, 
interference with privacy must be accompanied by sufficient procedural safeguards as 
to its conduct and authorization to ensure that the interference is not arbitrary, unpre- 
dictable, or uncontrolled. According to the European Court, covert surveillance mea- 
sures must be provided for by a law that must be accessible to the public and is precise. 
The lawmust indicate the permissible covert surveillance techniques that maybe used, 
the category of persons against whom the techniques may be used, the duration of 
time for which covert surveillance techniques may be undertaken, and the circum- 
stances under which information gathered may be kept on file. In addition, proper 
methods of independent accountability must exist in relation to the authorization and 
use of surveillance and its review and supervision. Finally, covert surveillance mea- 
sures should be used only in relation to serious crimes. (Because the MCC does not 
contain a full catalog of crimes but generally focuses on the most serious crimes that 
occur in a post-conflict state. Section 5 does not specify a list of criminal offenses to 
which it applies. However, Article 136 [2] limits the application of surveillance in pri- 
vate premises and the interception of telecommunications content data to offenses 
carrying a potential penalty of more than five years, given the extremely intrusive 
nature of these measures. In ordinary domestic provisions on covert surveillance, such 
a list should be included.) 

The use of covert surveillance is in many respects a great advance in criminal 
investigation. Covert surveillance is, however, an expensive endeavor, and a state 
should consider carefully whether it has sufficient resources to buy and maintain the 
necessary equipment. Not only is recording equipment expensive, so too is the media 
to store recorded conversations, the equipment to duplicate conversations, and the 
cost of transcription. The use of such measures requires highly trained personnel, 
including undercover agents, who require special training and whose activities may 
require additional money. In Kosovo, despite the introduction into law of sophisti- 
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cated covert surveillance measures, many of these measures have never been imple- 
mented because police have neither the training nor the expensive equipment necessary 
to undertake the measures. 



Article 134: General Provisions on 

Covert or Other Technical Measures of 

Surveillance or Investigation 



1. Covert or other technical measures of surveillance or investigation are the 
following: 

(a) interception of telecommunications content data, which involves covert 
interception, access to, monitoring, collection, or recording of the con- 
tent of communications between persons conducted through telephone, 
computer networks, or other forms of telecommunications and informa- 
tion technology; 

(b) real-time collection of telecommunications traffic data, which involves 
obtaining, monitoring, or recording traffic data, including the location 
data that indicates the origin, destination, route, time, date, size, dura- 
tion, or type of a communication conducted through telephone, computer 
networks, or otherforms of telecommunications and information technol- 
ogy or type of underlying service; 

(c) surveillance in private premises, which involves covert monitoring, 
recording, or transcribing of conversations, persons, their movements, or 
their other activities in private premises or dwellings; 

(d) monitoring and recording of private conversations, which involves covert 
monitoring, recording, or transcribing of conversations conducted in pub- 
lic or publicly accessible or open spaces, or conversations in which at 
least one party of the conversation consents to such measure; 

(e) targeted observation, which involves covert monitoring, observation, or 
recording of persons, their movements, or their other activities in public, 
publicly accessible, or open spaces; it may include the use of tracking 
and positioning devices for monitoring the movement of targeted persons 
or objects; 

(f ) monitoring of financial transactions and disclosure of financial data, which 
involves monitoring of financial transactions conducted through a bank or 
another financial or business institution, or obtaining information on 
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deposits, accounts, or transactions l<ept by such institutions without the 
consent or the l<nowledge of the person under investigation; 

(g) search of letters, packages, containers, and parcels, which involves inspec- 
tion, by physical or technical means, of letters, packages, containers, and 
parcels without the consent or the knowledge of the person under 
investigation; 

(h) controlled delivery, which involves the technique of allowing illicit or sus- 
pect consignments to pass out of, through, or into the territory of one or 
more states, with the knowledge and under the supervision of their com- 
petent authorities, with a view to the investigation of a criminal offense 
and the identification of persons involved in the commission of the 
offense; 

(i) deployment of undercover agents; 

(j) regulatory purchase of an item; and 

(k) a simulation of a corruption offense. 

2. Except as otherwise provided for in Article 135, a warrant is required for 
covert or other technical measures or surveillance or investigation. 



Commentary 



Article 134 sets out a number of different sorts of covert or other technical measures 
of surveillance. It is worth noting that these surveillance or investigative measures are 
similar to the methods used by military and civilian intelligence agencies, but their 
purpose is different. The purpose of Section 5 is not simply to gather data about a per- 
son in general but to gather data specific to a criminal investigation (and under the 
supervision of a judge). The surveillance measures listed in Article 134 were compiled 
through comparative research on domestic legislation and from conventions such as 
the Council of Europe Convention on Cybercrime. 

The term content data, used in Article 134, refers to the actual content of a com- 
munication, for example, an e-mail or the contents of a phone call as described under 
Paragraph 1(a). The term real-time used in Paragraph 1(b) means the interception of 
the data is taking place at the same time the data is being transmitted. The opposite to 
real-time collection of data is the collection of stored data, which is provided for under 
Article 130. The term traffic data used in Paragraph 1(b), according to Article 1(d) of 
the Council of Europe Convention on Cybercrime, means "any computer data relating 
to a communication by means of a computer system, generated by a computer system 
that formed a part in the chain of communication, indicating the communication's 
origin, destination, route, time, date, size, duration, or type of underlying service." 



226 • Chapter 8, Part 3 



Article 135: Covert or Other 

Technical Measures of Surveillance or 

Investigation without a Warrant in 

Exigent Circumstances 

The police do not require a warrant to: 

(a) open or seize any letter, package, container, or parcel where there is 
probable cause that an immediate danger to the safety and security of 
persons exists; or 

(b) detain a letter, package, container, or parcel where there is probable 
cause that it contains objects, the possession of which in itself consti- 
tutes a criminal offense, or objects that are related to a criminal offense. 

The police can start implementing the measures set out in Article 134(1)(b), 
(d), (e), (f), (g), (i), (j), and (k) without a warrant and upon the authorization of 
a prosecutor where: 

(a) the warrant cannot be obtained in time and a substantial risk of delay 
exists that could result in the loss of evidence or an immediate danger to 
the safety and security of persons or that evidence relevant to the inves- 
tigation will be tampered with, removed, or destroyed before a search 
warrant could be obtained from a judge; and 

(b) the conditions set out in Article 136(1)(a)-(d) have been met. 

Within twenty-four hours of the prosecutor authorizing the measure without 
a warrant under Paragraph 2, he or she must send a report to the competent 
trial court and request a warrant under Article 136, or the prosecutor's autho- 
rization becomes null and void. 

Upon receiving the report under Paragraph 3, the competent judge must 
determine whether the conditions under Paragraph 2 have been met. Where 
the competent judge concludes that the covert or other technical measures of 
surveillance or investigation were conducted in accordance with Paragraph 
2, the judge must issue an order validating the prosecutor's authorization and 
a warrant under Article 136. 
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Commentary 



As a general rule, a warrant is required for all the measures contained in Section 5, 
although there are some exceptions for exigent circumstances. Under Paragraph 1, the 
police may open, seize, or detain a letter, package, parcel, or container where the con- 
ditions of Paragraph 1(a) or 1(b) are met. The police require the prosecutor's authori- 
zation to undertake the measures set out in Paragraph 2. The prosecutor then needs to 
seek the ex post facto validation of the court under Paragraph 4. Where no order was 
received from the prosecutor by the police as required by Paragraph 2 or where the 
validation of the judge was not obtained under Paragraph 4, the evidence obtained by 
the police will be inadmissible at trial. Reference should be made to Article 115 on 
exclusion of evidence obtained without a warrant or without validation of the prose- 
cutor or the judge, as required under the MCCP. 



Article 136: Covert or Other 

Technical Measures of Surveillance or 

Investigation under a Warrant 



1. A warrant for the covert or other technical measures of surveillance or inves- 
tigation may be applied for by a prosecutor where: 

(a) in the case of measures under Article 134(1 )(a)-(h), probable cause exists 
that the suspect has committed or attempted to commit a criminal 
offense; or 

(b) in the case of measures under Article 134(1)(i)-(k), a probable cause 
exists that the person is involved in criminal activities relating to a crimi- 
nal offense; and 

(c) the application of the measure is necessary and proportionate given all 
the circumstances of the case, including the importance of the informa- 
tion or evidence to be obtained and the gravity of the criminal offense; 
and 

(d) the information that could be obtained by the measure is unlikely to be 
obtained by any other less intrusive investigative measure without unrea- 
sonable difficulty or potential danger to the safety and security of persons. 

2. The measure of surveillance in private premises under Article 134(1)(c) may 
be ordered only in relation to the investigation of criminal offenses for which 
a penalty of more than five years can be pronounced, and the measure of 
interception of telecommunications content data under Article 134(1)(a) may 
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be ordered only in relation to the investigation of criminal offenses for which 
a penalty of more than five years can be pronounced. 

3. The measures contained in Article 134(1)(a), (b), (f), (g), and (h) may be 
ordered against: 

(a) a suspect; 

(b) a person who is suspected of receiving or transmitting communications, 
letters, packages, containers, or parcels originating from or intended for 
the suspect or a person who is participating in or conducting financial 
transactions for the suspect. This is subject to the provisions of Article 
244 on privileged communications between a lawyer and his or her cli- 
ent; or 

(c) a person whose telephone, telecommunications device, or point of access 
to a computer system the suspect is suspected of using. This is subject 
to the provisions of Article 244 on privileged communications between a 
lawyer and his or her client. 

4. The measure contained in Article 134(1)(e) may be ordered against: 

(a) a suspect; or 

(b) a person other than the suspect, where probable cause exists that moni- 
toring the other person will lead to the discovery of the location of a sus- 
pect who has fled and is evading arrest and detention. 

5. The measures contained in Article 134(1)(c), (d), (i), (j), and (k) may be ordered 
only against a suspect. 

6. The application for covert or other technical measures of surveillance or 
investigation must be in writing and must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) the name or identification of the person against whom the warrant is 
sought; 

(c) the criminal offense, or offenses, in connection with which the warrant is 
being sought; 

(d) the type of covert or other technical measure of surveillance or investiga- 
tion that is sought by the applicant; 

(e) in relation to measures under Article 134(1)(a)-(h), the facts that sub- 
stantiate the probable cause that the suspect has committed or has 
attempted to commit a criminal offense; 

(f ) in relation to the measures under Article 1 34(1 )(i)-(k), the facts that sub- 
stantiate the probable cause that the person is involved in criminal activi- 
ties relating to a criminal offense; 
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(g) in relation to the measures under Article 1 34(1 )(c), whether the applicant 
requests authorization for a police officer to enter private premises to 
activate or disable the technical means for the execution of the measure; 
and 

(h) a request that the competent judge issue a warrant for covert or other 
technical measures of surveillance or observation. 

7. Where the requirements of Paragraph 1 are met, the competent judge may 
issue a warrant for covert or other technical measures of surveillance or 
observation. 

8. The warrant must specify: 

(a) the name or identification of the person against whom the warrant is 
ordered; 

(b) the particular measure of covert or other technical measures of surveil- 
lance or observation that has been approved by the competent judge; 

(c) where applicable, the address on postal items, the elements for the iden- 
tification of each telephone or point of access to a computer network, or 
the suspect's bank account number; 

(d) where a warrant for the measure under Article 134(1)(c) is granted by the 
competent judge, whether a designated police officer is authorized to 
enter private premises to activate or disable the technical means for the 
execution of the measure; 

(e) where a warrant requires the assistance of a telecommunications pro- 
vider or a financial institution for its implementation, a warning that non- 
compliance with the warrant may result in the commission of the criminal 
offense of "failure to respect an order of the court" under Article 197 of 
the MCC or a fine or term of imprisonment under Article 41 of the MCCP 
for noncompliance with a court order; 

(f ) the person or persons authorized to implement the measure and the per- 
sons responsible for supervising the execution of the warrant; 

(g) the dates on which written reports must be submitted to the competent 
judge and the prosecutor; and 

(h) the length of time for which the warrant is valid. 

9. A warrant for covert or other technical measures of surveillance or investiga- 
tion must not exceed sixty days from the date of the issuance of the warrant, 
except as provided for in Article 139. 
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Commentary 



The criteria for granting covert surveillance measures vary depending on the measure 
being sought. The measure being sought also affects whom the measure may be 
ordered against (see Paragraphs 3—5). There is no oral mechanism to obtain a warrant 
for covert or other technical measures of surveillance or investigation; the competent 
judge may consider only a written application (Paragraph 6). If the judge grants a war- 
rant, Paragraph 9 provides a time limit for the warrant as required in the jurispru- 
dence of the European Court of Human Rights, subject only to limited extensions 
under Article 139 that must be sought upon application of the prosecutor. 

Where covert or other technical measures of surveillance or investigation are car- 
ried out without a warrant under Article 136, any evidence obtained in the execution 
of such a measure is inadmissible at trial. Reference should be made to Article 115 and 
its accompanying commentary. 

Paragraph 2: International human rights case law on covert surveillance provides 
guidance on the safeguards that should be included in legislation on covert surveil- 
lance in order to ensure that it complies with the right to privacy of the person against 
whom any such measure is directed. One of the safeguards is that covert surveillance 
measures should be used only in the case of serious crimes. Because the MCCP does 
not contain a full catalogue of criminal offenses and, for the most part, contains seri- 
ous criminal offenses, the provisions of Section 5 apply generally to all offenses. Para- 
graph 2 provides a slight exception in the case of surveillance of the content data of 
telecommunications and surveillance in private premises. Both of these measures are 
highly intrusive and should be used only in relation to criminal offenses carrying a 
penalty of more than five years' imprisonment. Under the MCC, the penalty ranges 
provided for criminal offenses are as follows: 1-5 years, 2—10 years, 3—15 years, and 
5—20 years. Thus, covert and other technical measures of surveillance and investiga- 
tion may not be employed with regard to any offense that carries a potential penalty of 
1-5, 2-10, 3-15 or 5—20 years' imprisonment. 

Paragraph 3(b): International human rights law provides that communications 
between a suspect and an accused and his or her lawyer that fall under the category of 
privileged communications may not be made the subject of a warrant for covert or 
other technical measures of surveillance or investigation. This is why Paragraph 3(b) 
is subject to the exception to Article 244. 

Paragraph 8(e): Usually the penalty for a failure to comply with an order under Article 
136 would be prescribed as an administrative offense under the telecommunications 
laws. Because there is no such element to the Model Codes package, reference is instead 
made to Article 41 of the MCCP on "noncompliance with a court order." Reference 
should also be made to the commentary to Article 41, which explains the scope of this 
provision and the differences between it and the criminal offense of "failure to respect 
an order of the court" under Article 197 of the MCC. 
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Article 137: Execution of Covert or 
Other Technical Measures of 
Surveillance or Investigation 



1 . The police must commence the execution of the warrant no later than fifteen 
days after it has been issued. 

2. The execution of measures of covert or other technical measures of surveil- 
lance or investigation must be carried out in such a way as to minimize the 
intrusion into the privacy of persons not subject to the measure. 

3. Where a warrant under Article 134(1)(c) is being executed and where the 
warrant has authorized a designated police officer to enter private premises, 
his or her actions in the private premises must be limited to those specified in 
the warrant. 

4. Periodic written reports and other relevant information on the implementation 
of a warrant must be sent to the prosecutor by the police: 

(a) at monthly intervals in the case of a measure under Article 134(1)(i); and 

(b) at weekly intervals in the case of all other covert or other technical mea- 
sures of surveillance or investigation. 

5. The police implementing covert or other technical measures of surveillance or 
investigation must make a record of the time and date of the beginning and 
end and nature of each action taken in implementing the warrant. These 
records must be annexed to the periodic report under Paragraph 4 and to the 
final report under Paragraph 12. 

6. Where the prosecutor does not receive written reports at the required inter- 
vals under Paragraph 4, he or she may: 

(a) suspend the warrant until such time as a written report is sent to him or 
her by the police; or 

(b) terminate the warrant. 

7. Telecommunications service providers and financial institutions must assist 
the police in the implementation of warrant for covert or other technical mea- 
sures of surveillance or investigation and are prohibited from disclosing this 
fact and any details about the warrant to the suspect, another person subject 
to the warrant, or a third party. Where a telecommunications service provider 
discloses information in contravention of the warrant or where the telecom- 
munications provider otherwise fails to comply with the warrant, it may be 
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liable for the criminal offense of "failure to respect an order of the court" 
under Article 197 of the MCC or a fine or term of imprisonment under Article 
41 of the MCCP for noncompliance with a court order. 

8. Upon a written application of the prosecutor, the competent judge may mod- 
ify the warrant at any time if he or she determines that modification is neces- 
sary to ensure that all preconditions of the warrant are satisfied. 

9. Where, in the course of the execution of a warrant for covert or other techni- 
cal measures of surveillance of investigation, any of the conditions under 
Article 136(1) cease to exist, the execution of the measure must be immedi- 
ately terminated. In such a case, the police must immediately notify the pros- 
ecutor and the prosecutor must notify the competent judge in writing. 

10. Upon the completion of the execution of a warrant for covert or other techni- 
cal measures of surveillance or investigation, the police must deliver all 
recordings, messages, photographs, and other items obtained through the 
use of covert or other technical means of surveillance, together with a report 
comprising a summary of the evidence gathered, to the prosecutor. 

11. Letters, packages, containers, and parcels that do not contain information 
that will assist in the investigation of a criminal offense or that do not contain 
objects that must be seized under the applicable law must be immediately 
forwarded to the addressee or returned to the sender. 

12. A written report must be sent to the competent judge by the prosecutor when 
the warrant has been fully executed or has expired. 



Commentary 



Once the judge has granted a warrant, his or her role in relation to the covert or other 
technical measures of surveillance or investigation is not over. The drafters of the 
MCCP decided to legislate for a strong oversight role for the judge that grants the war- 
rant for covert or other technical measures of surveillance, as required under interna- 
tional human rights law. 

Paragraph 7 requires that telecommunications service providers assist the police in 
the implementation of a warrant for covert or other technical measures of surveillance 
or investigation without disclosing details about the warrant to any person. This obli- 
gation is usually contained in a telecommunications law but, because it maybe absent, 
it has been included in the MCCP. 

Paragraph 7: Reference should be made to the commentary to Article 136(8)(e) for a 
discussion on the consequences of noncompliance with a court order for covert or 
other technical measures of surveillance or investigation. 
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Article 138: Prohibition of Provocation 
(Entrapment) 



1. In the implementationof covert or other technical measures of surveillance or 
investigation, and in particular in the execution of a warrant under Article 
134(1)(i)-(k), the undercover police officer, or a person acting under the direc- 
tion and supervision of the police in implementing the measure, must not pro- 
voke criminal activity by inciting a person to commit a criminal offense that 
the person would not have committed but for the intervention of the police 
officer or the persons acting under his or her direction. 

2. Where criminal activity has been provoked, the suspect must not be prosecuted 
for or convicted of the criminal offense that resulted from the provocation. 



Commentary 



Entrapment involves a situation where a person is induced to a commit a criminal 
offense by deception or undue persuasion where the person would not have otherwise 
committed the criminal offense. The central element of entrapment is that the person 
would not have committed the criminal offense "but for" the intervention of the 
police. In the case of the use of undercover agents, regulatory purchases of items such 
as drugs, or simulated corruption offenses, Article 138 requires that the police do not 
incite a person to commit a criminal offense. A person who is unlawfully "entrapped" 
may not be prosecuted for the criminal offense alleged. 



Article 139: Extension of a Warrant for 

Covert or Other Technical Measures of 

Surveillance or Investigation 



Upon a written application of the prosecutor, the competent judge may issue a fur- 
ther extension of sixty days at a time and up to a total period of: 

(a) four months for the measure under Article 134(1)(c); 

(b) two years for the measure under Article 134(1)(e) ; 

(c) three years for the measure under Article 1 34(1 )(i); or 
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(d) one year for all other measures of covert or other technical measures of 
surveillance or investigation under Article 134(1). 



Article 140: Destruction of Unused 
Materials from Covert or Other Technical 
Measures of Surveillance or Investigation 



1. Where the prosecutor decides not to file an indictment against the suspect 
who has been subject to the covert or other technical measures of surveil- 
lance or investigation, he or she must inform the competent judge in writing 
of this decision. 

2. The competent judge must, upon receipt of the decision of the prosecutor not 
to file an indictment or upon the expiration of two years after the end of exe- 
cution of the warrant for covert or other technical measures of surveillance or 
investigation, issue a decision: 

(a) ordering that the materials gathered be destroyed under the supervision 
of the competent judge; and 

(b) setting an official date for their destruction. 

3. Prior to the official date for the destruction of the materials gathered in the 
execution of measures of covert or other technical measures of surveillance 
or investigation, the competent judge must inform the person against whom 
the warrant was issued of the use of the measures against him or her. 

4. The competent judge may at the request of the prosecutor decide not to 
inform the person of the measures of covert or other technical measures of 
surveillance or investigation against him or her, or to deny him or her the 
inspection of all or part of the material, if: 

(a) there are strong reasons to believe that the inspection of the obtained 
material could constitute a serious risk to the lives or security of a partic- 
ular person; or 

(b) persons or where the inspection would endanger an ongoing investigation. 

5. Where a person is informed that covert or other technical measures of sur- 
veillance or investigation have been ordered against him or her, he or she has 
the right to inspect the material collected. 



ArticlG 140 • 235 



6. The competent judge must give written notice to the prosecutor, the police, 
and the person who was subject to the measure of covert or other technical 
measures of surveillance or investigation (if the person has been informed 
that covert or other technical measures of surveillance or investigation have 
been ordered against him or her under Paragraph 3) thirty days before the 
destruction of materials gathered in the execution of the measure. 

7. The competent judge, or a person authorized by the judge, must be present at 
the destruction of the materials and must produce an official note for the case 
file on the destruction. 



Commentary 



Where no indictment is filed by the prosecutor against the person who was subject to 
the warrant, the competent judge must be informed (Paragraph 1). Because of the 
nature of the materials gathered and the fact that they were not used in criminal pro- 
ceedings, it is important that they not be retained by the authorities but instead be 
destroyed. Paragraph 2 places the onus on the judge to ensure the destruction of all 
materials related to the covert or other technical measures of surveillance or investiga- 
tion, either upon notification by the prosecutor under Paragraph 1 or upon the expira- 
tion of two years after the end of the execution of the warrant (Paragraph 2). Best 
practice in surveillance legislation requires that the target of the surveillance has the 
right to be informed of the invasion of his or her right to privacy. The only permissible 
exception under the MCCP is where doing so would constitute a serious risk to the 
lives or security of persons or where it would endanger an ongoing investigation (Para- 
graph 4) . Where the person who was subject to surveillance or investigation is informed 
under Paragraph 3, Paragraph 5 provides that he or she is entitled to examine the 
materials gathered. The judge must later oversee the destruction of the materials 
(Paragraphs 6 and 7) and must provide notice to the prosecutor and the person who 
was subject to surveillance or investigation (where he or she was informed of the mea- 
sures in the first place). 



Section 6; Expert Witnesses 

Article 141: Expert Witnesses 



1. Expert witnesses are engaged when the determination or assessment of an 
important fact calls for the finding and opinion of a specialist possessing the 
necessary professional knowledge. 
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2. Chapter 11, Part 5, Section 2 on witnesses and witness testimony applies, 
with the necessary modifications, to expert witnesses, except as otherwise 
provided for in Article 141. 

3. The prosecutor and the defense may make a motion to the court for an expert 
analysis. 

4. The court may order expert analysis on its own motion. 

5. Before appointing an expert or experts under Paragraph 6, the court must 
invite the prosecutor and the defense to state their views on the expert or 
experts chosen. If the parties agree on an expert, the expert must be used 
provided that he or she is found suitable and that there are no impediments to 
the appointment, such as under Paragraph 8. Where the parties do not agree 
on the expert or experts chosen, the court has the final determination on the 
matter. 

6. The court may designate one or more experts to conduct the expert analysis. 

7. The court may entrust the expert analysis to a professional institution or a 
public entity that may then designate one or more expert witnesses to pro- 
vide the expert analysis. 

8. A person may not serve as an expert witness where he or she: 

(a) is a victim of the criminal offense; 

(b) is a relation or the extramarital partner of the defense counsel, the victim 
or the counsel for the victim, or the accused; 

(c) has taken part in the proceedings as a prosecutor, defense counsel, or 
counsel for the victim; 

(d) has been examined as a witness; or 

(e) where other circumstances exist that cast substantial doubt on his or her 
impartiality. 

9. The prosecutor or the defense may challenge the impartiality of an expert 
witness at any stage by filing a motion with the trial court to disqualify the 
expert witness. Where the trial court does not disqualify the expert witness, 
the party whose motion was refused may challenge the impartiality of an 
expert witness by submitting a written request for disqualification, along 
with a written statement of facts substantiating the request, to the president 
of the courts through the registry of the appeals court. 

10. The president of the courts must determine whether to grant the request on 
the basis of the written statement of facts. 
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11. A decision of the president of the courts tal<en under Paragraph 10 may be 
challenged by the prosecutor or the defense by way of interlocutory appeal 
under Article 295. 

12. Except for persons who in their official capacity are obliged to assist as experts, 
no person is required to act as an expert unless he or she voluntarily under- 
takes to do so. However, a person who has voluntarily undertaken to act as an 
expert witness may not later avoid its performance without a valid excuse. 

13. An expert witness is entitled to an honorarium for preparing the expert analy- 
sis, for the costs accrued in the execution of his or her duties, and for expen- 
diture of his or her efforts and time in an amount found reasonable by the 
court. When the analysis has been submitted by professional institution or 
public entity under Paragraph 7, compensation must be paid to an individual 
expert only to the extent special provisions so prescribe. 

1 4. The order of the court for expert analysis must specify the facts to be estab- 
lished or assessed by an expert analysis as well as the persons to whom the 
expert analysis must be entrusted. 

15. The court may grant an expert: 

(a) access to relevant evidence; 

(b) permission to examine particular persons in accordance with Articles 
142 and 144; or 

(c) permission to conduct an on-site inspection. 

16. Unless the court prescribes otherwise, an expert witness must submit a writ- 
ten analysis. The court must direct the expert to submit the analysis within a 
fixed period. 

17. After the written analysis is filed with the court, it must be served upon the 
prosecutor, the suspect or the accused, and his or her counsel in accordance 
with Article 27. 

1 8. An expert who has submitted a written analysis may also be examined orally 
during the confirmation hearing or the trial on the request of the prosecu- 
tion or the defense or the court's own motion. When the expert analysis is 
entrusted to an institution or public entity, the institution or public entity must 
designate a person to be examined orally if requested by the prosecution, the 
defense, or the court. 

19. Prior to oral examination, an expert witness must take the following oath: "I 
[name] promise and affirm on my honor and conscience that I will perform the 
expert task assigned to me to the best of my ability." 
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20. The court may on its own motion oronthe application of the prosecutor or the 
defense order that a new analysis be rendered by the same or by other experts 
if he or she considers the analysis insufficient. 



Commentary 



The role of experts in criminal proceedings varies from state to state. In some systems, 
each side calls its own expert witnesses. Each expert witness is therefore aligned with 
a particular party, either the prosecution or the defense, and provides evidence before 
the court on their behalf. In other legal systems, an expert witness is appointed by the 
court and acts in the capacity of a "friend of the court." The expert is aligned with nei- 
ther the prosecution nor the defense and is responsible for giving an impartial and 
objective expert analysis to the court. The latter option was chosen by the drafters of 
the MCCP. The reason for this is because in a post-conflict state it may be quite diffi- 
cult to obtain the services of an expert witness in certain instances. It may also be the 
case that a suspect or accused person does not have the means to pay for an expert wit- 
ness in the same way that the prosecution service may. To ensure equality for both 
parties (discussed in the commentary to Article 62), the drafters of the MCCP thought 
it preferable that a single expert witness be appointed by the court. This is not to say 
that either party is precluded from engaging its own expert. The parties are free to 
prepare and submit their own "expert opinions" in writing to the court and to the 
other parties; such opinions, however, cannot serve as "best evidence." They can be 
used, nevertheless, to challenge the credibility or qualification of the court- appointed 
experts. 

Reference should be made to Articles 32-35, which regulate the summons of expert 
witnesses and the consequences of noncompliance with a court summons. 

As with all investigative measures, in accordance with Article 112(5), an expert 
witness may be appointed by the court at any stage of the proceedings. 

Paragraph 13: The payment of expert witnesses requires special regulation by the 
court system to limit the possibility of the arbitrary determination of honoraria. This 
may be done by the president of the courts by way of a "judicial circular" or another 
method as appropriate under the applicable law. 

Paragraph 15: The reference to "on-site inspection" in this paragraph refers, for exam- 
ple, to a crime scene. 
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Section 7; Forensic Investigative Measures 



Article 142: Physical Examination of a 
Suspect or an Accused 



1. A physical examination involves the examination of the exterior or interior of 
the human body and the taking of samples from the human body and includes 
the: 

(a) examination of the exterior or interior of the human body of the person; 

(b) taking of hair and follicle samples from the person; 

(c) taking of saliva and urine samples; 

(d) taking of nasal swabs; 

(e) taking of swabs of the skin surface, including the groin area and under- 
fingernail samples; 

(f) taking of fingernail samples; 

(g) taking of cell tissues for the purpose of establishing identity; or 
(h) taking of blood samples. 

2. Except as otherwise provided for in Paragraph 3, a warrant is required for the 
physical examination of a person. 

3. A warrant is not required: 

(a) where a person consents to the physical examination; or 

(b) for the measures listed in Paragraph 1(a)-(f) where there is an imminent 
risk of loss, tainting, or destruction of evidence if the physical examina- 
tion is not conducted immediately and prior to the authorization of a 
judge. 

4. Where a physical examination without a warrant is conducted by the police, 
the police must promptly submit the record of the search to the prosecutor, 
who must submit the record to the competent judge. 

5. The competent judge must determine whether the conditions under Para- 
graph 3 were met. Where the competent judge concludes that the physical 
examination without a warrant was conducted in accordance with Paragraph 
3, the judge must issue an order validating the physical examination without 
a warrant. 
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6. A warrant for a physical examination of a suspect or an accused may be 
granted: 

(a) if the examination is necessary to determine facts important to the inves- 
tigation of the criminal offense; or 

(b) where it has been established that specific evidence of a criminal offense 
may be found on or in the body; and 

(c) where the physical examination will not be detrimental to the health of 
the person of whom it is sought. 

7. The prosecutor or the police, prior to sending the crime report to the prosecu- 
tor under Article 92, may make an application for a physical examination. 

8. An application for a physical examination may be submitted orally or in writ- 
ing to the competent trial court. 

9. An oral application for a physical examination may be submitted when there 
is a risk that the delay inherent in submitting a written warrant would jeopar- 
dize the investigation. 

10. An oral application for a physical examination may be communicated to 
the competent judge by telephone, radio, or other means of electronic 
communication. 

11. Where an oral application for a warrant for a physical examination is made, 
the competent judge is responsible for taking notes on the communication 
between the judge and the prosecutor or the police in relation to the warrant 
and for placing the notes in the court file within twenty-four hours. The writ- 
ten notes and the warrant for a physical examination must be signed by the 
competent judge. 

12. Where an oral application for a physical examination is made, the applicant 
(either the police or the prosecutor) must draft a warrant and read it verbatim 
to the competent judge. 

13. Where a written application for a physical examination is made, the applica- 
tion must contain: 

(a) the name of the competent court and the title of the applicant; 

(b) the name of the person against whom the warrant for a physical exami- 
nation is sought; 

(c) the particular criminal offense that he or she is suspected of; 

(d) the facts that indicate that the search is necessary to find evidence of the 
criminal offense that may be found in or on the body; 
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(e) the particular type of physical examination set out in Paragraph 1 that is 
sought; and 

(f) a request that the competent judge issue a warrant for a physical 
examination. 

14. Where the requirements of Paragraph 6 are met, the competent judge may 
make an order for a physical examination. 

15. A physical examination must not cause a risk to the health of the person on 
whom it is being carried out. 

16. A physical examination under Paragraph 1(a), where the examination is of the 
interior of the human body, and under Paragraph 1(d), (e), (g), and (h) must be 
conducted by a doctor, nurse, or medical professional under circumstances 
allowing for maximum privacy and with full respect for the dignity of the 
person. 

17. A record of the physical examination must be made and must include: 

(a) the name of the person was subject to the physical examination; 

(b) the name of the person who conducted the physical examination; 

(c) the name of any other persons who were present during the physical 
examination; 

(d) the nature of the physical examination; 

(e) the findings of the physical examination; and 

(f) a list of samples taken during the physical examination. 

18. The suspect or the accused who was physically examined must be given a 
record of the physical examination. 

19. All samples taken during a physical examination must be preserved and 
stored so as to preserve their integrity. 

20. In accordance with Article 101, the prosecutor is responsible for ensuring that 
the samples are either preserved or stored to preserve their integrity or that 
they are forwarded for DNA analysis under Article 143. 

21. Cells taken from a person under Paragraph 1(g) and blood samples taken from 
a person under Paragraph 1(h) may be used only for the purposes of the crimi- 
nal investigation for which they are taken or in other pending criminal pro- 
ceedings. They must be destroyed without delay as soon as they are no 
longer required for these uses. 
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Commentary 



As discussed in the commentary to Article 122, a physical examination is a more 
intrusive form of examination than a search of a person, covering the interior and 
exterior of a person's body, including the taking of blood and other samples. As with a 
search of a person under Articles 122-125, a physical examination penetrates the right 
to privacy of an individual, although even more intrusively. Article 142 balances the 
right to privacy of an individual with the need to conduct an effective criminal inves- 
tigation by incorporating a range of procedural safeguards. 

A physical examination may involve taking samples of hair and follicles, finger- 
nails, saliva, urine, skin cells from the nose or from the skin surface, cell tissues, and 
blood. Because these measures are so intrusive and because they result in the police 
taking a person's biometric data, the incidences in which samples may be taken from a 
person by way of physical examination are limited. The police may not take cell tissues 
or blood without a warrant. Other samples may be taken by the police without a war- 
rant only where there is "an imminent risk of loss, tainting, or destruction of evidence 
if the physical examination is not conducted immediately and prior to the authoriza- 
tion of a judge" (Paragraph 3). Any physical examination that is conducted pursuant 
to Paragraph 3 without later judicial authorization being obtained is not valid until it 
has been approved by a judge under Paragraph 5. Where the physical examination is 
not approved of by a judge after it has been undertaken, any evidence obtained must 
be excluded from the trial as provided for in Article 115. In addition (and in cases 
where the police have not undertaken a physical examination without a warrant under 
Paragraph 3), when any of the measures listed in Paragraph 1 are undertaken without 
a warrant, all evidence obtained through the measure are not admissible at trial in 
accordance with Article 115. 

Certain measures provided for under Paragraph 1, because of their delicate nature 
and the necessity for medical expertise in undertaking them, must not be undertaken 
by police officers. Paragraph 16 requires that interior examinations of the body, nasal 
swabs, skin swabs, the taking of cell tissues, and the taking of blood samples be done 
only by a person with medical expertise. The police may take fingernail samples under 
Paragraph 1(f), hair and follicle samples under Paragraph 1(b), and saliva and urine 
samples under Paragraph 1(c). 

Any samples taken must be stored properly (Paragraph 19), which will require 
proper facilities and equipment and qualified personnel. Once the samples have been 
taken, the next step is to apply to the court for them to be analyzed. This requires 
another warrant and is dealt with under Article 143. Because a physical examination 
results in the extraction of biometric data from a person, this data needs to be handled 
correctly. Usually a special law is required to address how personal data, such as bio- 
metric data, is dealt with. A comprehensive regulation of how biometric data should be 
treated is beyond the scope of the MCCP. 
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Paragraph 15: When a physical examination is being carried out under a warrant from 
the court, it is important that the execution of the warrant not cause a risk to the per- 
son's health. It is also important that the intervention not violate other rights of the 
suspect, such as the right to bodily integrity and the right to freedom from torture and 
cruel, inhuman, or degrading treatment (protected under Article 58). In interpreting 
what the latter right means, in relation to the taking of physical evidence from a person 
by police, international and regional human rights bodies have held that an act maybe 
classified as "inhuman" where it causes either actualbodily injury or intense mental or 
physical suffering (see Labita v. Italy [European Court of Human Rights], application 
no. 2677/95, paragraph 120). Treatment may be termed "degrading" where it arouses 
feelings of fear, anguish, and inferiority capable of humiliating and debasing a person 
(Hurtado v. Switzerland [European Court of Human Rights], application no. 1754/90). 
In order for treatment to be classified as inhuman or degrading, it must go beyond the 
inevitable element of suffering or humiliation that would be connected with a legiti- 
mate form of treatment, such as a physical examination under warrant (Labita v. Italy, 
paragraph 120). Likewise, with the right to bodily integrity, where a court has granted 
a warrant for a physical examination such as the taking of blood, international and 
regional human rights courts have recognized that, to obtain blood or other material 
that is the subject of a warrant, it is necessary for the suspect to endure a minor inter- 
ference with his or her physical integrity. However, if a physical examination goes 
beyond what might be seen as a minor interference with the physical integrity of a per- 
son, it may constitute a breach of the person's right to bodily integrity. 

Where a person does not cooperate with the police or the medical personnel car- 
rying out the warrant for a physical examination, the examination may still be under- 
taken in defiance of the person's will (seejalloh v. Germany, application no. 54810/00). 
On its own, this does not constitute a breach of the person's right to freedom from 
cruel, inhuman, or degrading treatment or his or her right to bodily integrity. Nor 
does it constitute a risk to the person's health. The question is whether the treatment 
causes either actual bodily injury or intense mental suffering and whether the degree 
of suffering goes beyond the inevitable suffering or humiliation that would normally 
accompany such an intervention. The European Court of Human Rights, in Jalloh v. 
Germany (paragraph 76), stated that "any interference with a person's physical integ- 
rity carried out with the aim of obtaining evidence must be the subject of rigorous 
scrutiny, with the following factors being of particular importance: the extent to which 
forcible medical intervention was necessary to obtain the evidence, the health risks for 
the suspect, the manner in which the procedure was carried out and the physical pain 
and mental suffering it caused, the degree of medical supervision available and the 
effects on the suspect's health." 

If a physical examination was carried out in a manner that violates the right of a 
person to freedom from torture or cruel, inhuman, or degrading treatment, it must be 
excluded from evidence in court under Articles 230 and 232. 
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Article 143: DNA Analysis of Samples 

Taken during a Physical Examination or of 

Other Materials 



1. A warrant is required for DNA analysis of samples taken during a physical 
examination or on any other materials that have been found or seized. 

2. An application for DNA analysis of samples or other materials may be filed by 
the prosecutor where such measures are necessary to: 

(a) establish identity; or 

(b) establish whether certain trace substances originate from the suspect, 
the accused, or the victim of a criminal offense. 

3. Where the requirements of Paragraph 2 are met, the competent judge may 
make a warrant for DNA analysis of samples. 

4. DNA analysis must be conducted by a specialized institution appointed by the 
competent judge in accordance with Article 1 41 . 

5. Cell tissue that has been collected under Article 1 42 may be used only to iden- 
tify DNA code. No other information may be ascertained during the examina- 
tion of cell tissue. 

6. The specialized institution that conducts the DNA analysis must submit a 
written analysis to the competent judge who ordered the measure, unless the 
warrant specifies otherwise. 

7. Cell tissue must be destroyed without delay once the judgment becomes 
final. 

8. The prosecutor, the suspect or the accused, and his or her counsel must be 
served with a copy of the report of the specialized institution in accordance 
with Article 27. 



Commentary 



A person's unique DNA code may be extracted from various sources, such as blood, 
saliva, and hair. The purpose of seeking DNA analysis in general, and specifically 
under Article 143, is to compare the DNA code of a suspect (which may be extracted 
from the samples taken under Article 142) with another biological specimen to see if 
they match. For example, the DNA code of a suspect, found through testing a sample 
of his or her blood, maybe compared with the DNA code extracted from blood found 
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at a crime scene to determine if they are identical or not. A warrant must be obtained 
under Article 142 before such DNA cross-matching can be performed. Once the judge 
determines that sufficient grounds exist to grant a warrant under Paragraph 2, the 
judge must appoint a specialized institution to undertake the analysis and report back 
its findings. The specialized institution falls under the category of an expert witness as 
provided for in Article 141. Thus, the specialized institution is not acting for one of the 
parties but is a "friend of the court" and is tasked with providing an objective analysis 
and reporting it back to the court. Reference should be made to Article 141 on expert 
witnesses. 

In many post-conflict states, even before the conflict, there will not have been the 
legal basis, or indeed the resources and facilities, to undertake forensic investigations 
and DNA analysis. In the post-conflict era, there may not be forensic laboratories 
equipped to undertake such analysis. In post-conflict Kosovo, DNA analysis, because 
of a lack of domestic capacity and facilities, was undertaken in Germany. In imple- 
menting a provision on DNA analysis, a post-conflict state should ensure that it has the 
domestic resources and facilities to undertake such analysis. Otherwise, it will need to 
consider making provisions and securing an adequate budget for DNA testing to be 
undertaken in another country. 



Article 144: Examination of the Mental 
State of a Suspect or an Accused 



1. An order is required for the examination of the mental state of the suspect or 
an accused. 

2. A motion for the examination of the mental state of the suspect or the accused 
may be filed by the prosecutor or the defense alleging that the suspect or the 
accused person was mentally incompetent at the time of committing the 
criminal offense as defined in Article 23 of the MCC. 

3. Upon receiving the motion for the examination of the mental state of the sus- 
pect or an accused, the competent judge must order the examination of the 
mental state of the suspect or an accused. 

4. The examination of the mental state of the suspect or the accused must be 
carried out by a psychiatrist with experience in forensic psychiatry. Where no 
psychiatrist is available, the examination must be carried out by a psycholo- 
gist with experience in forensic psychology. The psychiatrist or psychologist 
must be appointed by the judge in accordance with Article 141. 

5. The psychiatrist or the psychologist who conducts the examination of the 
mental state of the suspect or the accused must submit a written analysis to 
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the competent judge who ordered the measure, unless the warrant specifies 
otherwise. 

The prosecutor and the defense must be served with a copy of the report of 
the psychiatrist or the psychologist in accordance with Article 27. 



Commentary 



Both the prosecutor and the defense may make an appHcation to determine the mental 
competency of the suspect or the accused at the time of the alleged criminal offense. 
Article 144 differs from Article 89, Mental Incapacity of the Suspect or the Accused, in 
two fundamental ways. First, the order under Article 144 relates to determining the 
mental competency of the suspect or the accused at the time the offense was commit- 
ted, which will help determine whether the suspect or the accused may be excused 
from criminal responsibility under Article 23 of the MCC that provides for a defense 
of mental incompetence. On the other hand. Article 97 addresses the issue of whether 
the accused is presently mentally capable of standing trial and does not address the 
accused's capacity at the time of the criminal offense. Second, the implications of an 
examination of the mental state of the suspect or the accused under Articles 97 and 
144 are different. Under Article 144, the results of the examination of the mental com- 
petence of the suspect or the accused are used as evidence at trial. The question of 
whether the suspect or the accused was mentally incompetent at the time of allegedly 
committing the criminal offense will not have an effect on the progress of the investi- 
gation or trial. In contrast, under Article 97, if the judge orders a competency report 
and finds at the hearing that the suspect or accused person is mentally incompetent, 
the trial may be suspended or indefinitely postponed. 

The investigative measure under Article 144 is crucial in cases where the accused 
alleges that he or she was mentally incompetent at the time of the criminal offense. It 
is important that a trained psychiatrist or psychologist with experience in forensic 
psychiatry or psychology (i.e., psychiatry or psychology applied to the law) undertake 
the examination of the person's mental state. In many post-conflict states, however, 
there is a severe lack of trained psychiatrists or psychologists to undertake competency 
evaluations. In some post-conflict states, a solution has been to bring forensic psychol- 
ogists or psychiatrists from other states to conduct competency evaluation reports, 
although this is an expensive option. 



Article 145: Autopsy and Exhumation 



1. A warrant is required for an autopsy or exhumation of a body. 

2. An application may be filed by the prosecutor for an autopsy, where there is 
probable cause that a death was caused by a criminal offense or connected 
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with the commission of a criminal offense. If the body has been buried, the 
prosecutor may file a motion for the exhumation of the body with the aim of 
viewing the body and performing an autopsy. 

3. The prosecutor must automatically submit an application for an autopsy 
where the deceased died in the custody of the police whether at a detention 
center or away from a detention center. The police or the detention authority 
must inform the prosecutor of all deaths in custody. 

4. The competent judge must appoint a forensic pathologist to conduct the 
autopsy in accordance with Article 141 on the appointment of expert wit- 
nesses. Where no forensic pathologist is available, the competent judge must 
appoint a doctor, preferably with experience in forensic medicine, to conduct 
the autopsy. 

5. The competent judge may order that toxicological tests be conducted by an 
institution that specializes in toxicological tests. 

6. If the whereabouts of the family of the deceased person is known, the family 
must be notified of the date of the autopsy and may appoint a doctor or other 
medical professional to be present at the autopsy. 

7. The forensic pathologist or doctor must perform the autopsy and must make 
professional observations regarding: 

(a) the identification of the deceased person; 

(b) the probable cause of the death of the deceased person; 

(c) any sorts of injuries found on the corpse, whether the injuries were self- 
sustained or were caused by someone else and what probable means 
caused the injuries; 

(d) any biological material, including blood, saliva, semen, or urine, found on 
the body of the deceased person; 

(e) any substances identified through toxicological testing; 

(f) the probable time of death; and 

(g) the circumstances under which the death occurred, including an opinion 
as to whether the death occurred from natural causes, accident, suicide, 
unlawful killing, or unknown causes. 

8. The forensic pathologist or doctor conducting the autopsy must pay attention 
to any biological material, including blood, saliva, semen, or urine, and must 
preserve it for possible DN A analysis if ordered under Article 1 43. 

9. The forensic pathologist or doctor who conducts the autopsy must submit a 
written analysis to the competent judge who ordered the measure, unless the 
order specifies otherwise. 
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10. The forensic pathologist must not mal<e any conclusion relating to the crimi- 
nal responsibility of any suspect or any other individual in his or her written 
analysis. 

11. The written analysis may include photographs taken by the forensic patholo- 
gist or under his or her supervision and may include exhibits, diagrams, or any 
other record that he or she deems appropriate. 

12. Where a person is suspected or accused of a criminal offense in connection 
with the death of the person whose body was exhumed or subject to an 
autopsy, a copy of the report must be served upon the suspect or the accused. 



Commentary 



An autopsy, or postmortem examination, involves the medical examination of a 
human body to decipher the cause of the person's death or any injury or disease that 
the person may have had. An autopsy may be conducted for many reasons; Article 145 
is concerned with forensic autopsies, that is, autopsies that are potentially connected 
with a criminal offense. An autopsy is always conducted by a forensic pathologist. The 
term forensic pathologist is defined in Article 1(21). A forensic pathologist is a doctor 
with expertise in forensic pathology, which is a branch of medicine that is associated 
with the study of changes to the human body caused by disease or injury, including 
changes caused by criminal behavior. A forensic pathologist will examine a body both 
externally and internally for structural alterations, will sometimes X-ray a body, and 
will conduct tests on samples removed from the body in a forensic laboratory to deter- 
mine the possible cause of death. The forensic pathologist will produce a report that 
identifies the potential cause or manner of death, how death may have come about, 
and whether any preexisting contributing factors contributed to the cause of death. 

An exhumation involves digging up a body that has already been buried. The pur- 
pose of an exhumation is to conduct an autopsy on the body to determine the cause of 
death. An exhumation maybe conducted for a number of different reasons; the MCCP 
is concerned only with an exhumation connected with the alleged commission of a 
criminal offense. 

The prosecutor may apply for an autopsy and/or an exhumation on the basis of 
probable cause that death was caused by or connected with a criminal offense (Para- 
graph 2). Under the MCCP, a prosecutor is obliged to applyfor a warrant for an autopsy 
where a person has died at a detention center or in police custody. The MCCP also 
obligates the police and the detention authority to inform the prosecution service of 
the death of someone in their custody. The rationale behind this requirement is to 
make sure that torture or other mistreatment by the police did not contribute to the 
death. If there is any evidence of a criminal offense committed by the police, the pros- 
ecution service will be obliged to investigate the matter. 

Ideally, a forensic pathologist should conduct the autopsy. This is standard prac- 
tice. However, in many post-conflict states, there are no forensic pathologists nor are 
there forensic laboratories, which is why the MCCP specifies that as a second resort, a 
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doctor may conduct an autopsy. Even if a doctor has undertaken the autopsy, a person 
with the necessary expertise to undertake toxicological tests or other tests on any sam- 
ples will be required, as will laboratory facilities. Realizing the importance of forensic 
laboratories to investigative techniques such as autopsies or physical examinations, 
international donors have invested in building, staffing, and furbishing new laborato- 
ries in post-conflict states such as Liberia. 

Paragraph 6 provides that if the whereabouts of the family of the deceased person 
is known, they may appoint a doctor or other medical professional to be present dur- 
ing the autopsy. This provision has been taken from the United Nations Principles on 
the Effective Prevention and Investigation of Extra-Legal, Arbitrary and Summary 
Executions; Principle 16 states that " [t]he family of the deceased shall have the right to 
insist that a medical or other qualified representative be present at the autopsy." Upon 
completing the autopsy and any other tests on specimens arising from it, the forensic 
pathologist or doctor must make his or her professional observations in accordance 
with Paragraph 7 and set them out in a detailed report (Paragraph 9). Copies of the 
autopsy report must be served upon the suspect or the accused (Paragraph 12). At 
trial, the forensic pathologist or doctor may be required to testify as an expert witness, 
as provided for in Article 141 on expert witnesses. With regard to autopsies conducted 
in relation to a potential extra-legal, arbitrary, or summary execution, the criminal 
justice actors and the forensic pathologist or doctor should be aware of the United 
Nations Model Protocol for a Legal Investigation of Extra-Legal, Arbitrary and Sum- 
mary Executions (the "Minnesota Protocol"). A more general protocol on autopsies, 
the Model Autopsy Protocol, has also been drafted, as has a Model Protocol for Disin- 
terment and Analysis of Skeletal Remains. All these model protocols are contained in 
the United Nations Manual on the Effective Prevention and Investigation of Extra-Legal, 
Arbitrary and Summary Executions. The manual also contains an annex on "Postmor- 
tem Detection of Torture and Drawings of Parts of the Human Body for Identification 
of Torture." 

Paragraph 3: According to Principle 34 of the Body of Principles for the Protection of 
All Persons under Any Form of Detention or Imprisonment, whenever a death in cus- 
tody occurs, it must be investigated. One crucial element of any such investigation is 
an autopsy of the body. Given the importance of determining the cause of death. Para- 
graph 3 requires that the prosecutor automatically apply for an autopsy when a person 
dies in custody, whether in police custody or in a detention center or whether a person 
was away from the detention center or the police station but was still in custody. 
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Section 8; Unique Investigative Opportunity 

Article 146: Unique Investigative 
Opportunity 

1. An order is required to undertal<e a unique investigative opportunity. 

2. A unique investigative opportunity involves the tailing of evidence from a wit- 
ness or expert witness for the purpose of preserving the evidence, where the 
witness or expert witness will not be available to testify during the trial. 

3. A motion for a unique investigative opportunity may be filed by the prosecutor 
or the defense with the registry of the competent trial court where: 

(a) there is a unique opportunity to obtain important evidence from a wit- 
ness or an expert witness; and 

(b) there is a significant risk that the evidence may not subsequently be 
available at trial. 

4. Where the requirements of Paragraph 3 are met, the competent judge must 
schedule a time and date for the taking of evidence. 

5. The prosecutor, the suspect or the accused, and the witness or expert wit- 
ness must be summonsed to appear at the hearing on the date and at the time 
specified in the summons. The summons must be served in accordance with 
Article 27. 

6. The competent judge must take such measures as may be necessary to 
ensure the efficiency and integrity of the proceedings and, in particular, to 
protect the rights of the witness and the suspect or the accused. 

7. The taking of evidence before the competent judge must be conducted in 
accordance with Chapter 11, Part 5, Section 4 of the MCCP 



Commentary 



Both the prosecutor and the defense may apply for an order for a unique investigative 
opportunity. Under the MCCP, live testimony during the trial is preferable to prere- 
corded evidence or prior statements. This is because the trial process established under 
the MCCP is premised on the orality principle, where the evidence is introduced only 
at trial and the judge or panel of judges will not have had access to it in advance. Article 
146 is one exception to this general principle. Under Article 146, evidence cannot be 
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taken where the other party (either the defense or the prosecution) has not been given 
an opportunity to fully examine the witness. From the perspective of the suspect or 
the accused, this requirement is vital in order to protect his or her right to examine a 
witness before him or her (see Article 64 and its accompanying commentary). In a 
unique investigative event, a judge should be present during the taking of evidence. 
This taking of evidence is akin to the mechanism by which the witness would have 
been questioned during the trial, except it occurs at a different time. The same rules 
apply to a unique investigative opportunity as apply to the questioning of a witness 
during the trial. When the trial is conducted later, the transcript of the evidence pro- 
vided during the unique investigative opportunity will be entered into evidence by the 
party who requested it, and this evidence will be considered by the judge or panel of 
judges when determining the criminal responsibility of the accused. 

An example of a situation in which a unique investigative opportunity may be 
appropriate is where a witness is gravely ill and may not be alive at the time of the trial 
to testify. 
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Part 4: Witness Protection, 

Witness Anonymity, and 

Cooperative Witnesses 

Section 1; Protective Measures for Witnesses under Threat and 
Vulnerable Witnesses 

^^^^^m General Commentary 

The importance of adequately protecting witnesses in criminal proceedings has been 
increasingly realized in recent years both domestically and internationally. At the 
international level, the need for witness protection is recognized in Article 24 of the 
United Nations Convention against Transnational Organized Crime and Article 32 
of the United Nations Convention against Corruption. In post-conflict states such as 
Kosovo and Bosnia and Herzegovina, legislation was introduced to allow for witness 
protection in light of the significant threats to witnesses testifying in criminal cases. 

Witnesses may include victims, innocent bystanders, or individuals who have been 
involved in criminal activity but who are cooperating with the police. Witnesses may 
need to be protected because (a) their security or that of their family is at risk because 
they are a witness in a particular case (i.e., a witness under threat or an intimidated wit- 
ness) ; or (b) the witness — usually a victim-witness — would be traumatized by testify- 
ing in open court and confronting the accused person (i.e., a vulnerable witness). 

Turning to witnesses under threat first, protecting such witnesses is very impor- 
tant. A witness under threat should be protected in order to protect his or her life and 
safety and that of his or her family. From another perspective, if the witness is not pro- 
tected, the intimidation of the witness may prevent the crime from being reported or, 
where it is reported, may stop the witness from giving full and frank testimony. This is 
a particular risk in serious crimes cases like organized crime. A witness under threat 
may be protected in different ways according to the gravity of the threat against him 
or her and according to the particular stage of the proceedings. At any early juncture 
in the proceedings, the police may decide to place a witness under threat under basic 
police protection, sometimes known as close protection. For a full discussion on the 
meaning and scope of close protection, reference should be made to Colette Rausch, 
Combating Serious Crimes in Postconflict Societies (pages 106-11). Close protection is 
purely a matter of police law and procedure and does not fall within the ambit of 
criminal procedure law, and therefore is not covered in the MCCP. 

The second means of protecting a witness under threat falls under criminal proce- 
dure law and is contained in Part 4, Sections 1 and 2: witness protection procedural 
measures. These measures are the subject of Subsection 1 and Subsection 2 and are 
discussed in further detail below; they consist of "witness protection measures" and 
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"witness anonymity." Witness protection measures apply both prior to and during a 
trial. 

The third method of protecting a witness under threat is through witness protec- 
tion programs. Witness protection programs are aimed at protecting witnesses in the 
case of serious intimidation and where other protective measures are not sufficient to 
protect the witness (and where the witness is sufficiently important to the proceedings 
to merit being placed in a witness protection program). Witness protection programs, 
in some instances, may be geared toward ensuring the long-term safety of a witness 
and his or her family. A witness and his or her family may be granted a visa to live in 
another state and maybe given new identities, jobs, and other assistance to build a life 
elsewhere. Witness relocation programs are generally regulated either by a special law 
or as part of police laws and procedures rather than through a criminal procedure 
code. For a fuller discussion on witness protection programs, reference should be 
made to Rausch, Combating Serious Crimes in Postconflict Societies (pages 60-61). 

Vulnerable witnesses may not need the same level of protection as witnesses under 
threat; for example, a vulnerable witness may not need close protection or to be part of 
a witness protection program. The form of protection provided to a vulnerable witness 
will vary from that provided to a witness under threat. Protection measures will be 
aimed more at lessening the trauma experienced by the vulnerable witness at all stages 
of the proceedings from the initial interview through to the witness testifying before 
the court. With regard to testifying before the court, as provided for in Article 147, a 
protective measure maybe granted, for example, to ensure the absence of the accused 
person during the witness's testimony. A witness protection order may also allow the 
vulnerable witness to testify behind a shield or in a location other than the courtroom 
under Article 147. 

Article 24 of the United Nations Convention against Transnational Organized 
Crime and Article 32 of the United Nations Convention against Corruption recognize 
that in providing for witness protection, it is imperative to take account of the rights of 
a suspect or an accused person, because witness protection measures may impinge 
upon such fundamental rights as the right to examine or to have examined witnesses 
against him or her (Article 64) and the right to have adequate time and facilities to 
prepare a defense (Article 61). In drafting the provisions in the MCCP, careful atten- 
tion was paid to ensuring that the rights of the accused are adequately balanced with 
the rights of the witness to protection and the need to use witness protection measures 
in the investigation of crime. Research was carried out on relevant international stan- 
dards and human rights jurisprudence relating to witness protection, which was then 
integrated into the witness protection provisions to ensure that the need to protect the 
witness under threat or the vulnerable witness and the needs of the criminal investiga- 
tion are carefully balanced with the rights of the suspect or the accused. 

Witness protection measures, while usually granted during an investigation, may 
be granted at any stage of the proceedings. 

As a complement to Sections 1 and 2 of Part 4 of Chapter 8, a number of criminal 
offenses have been included in the Model Criminal Code so as to penalize those who 
interfere in any way with a witness in a trial or who violate a court order for protective 
measures. The relevant offenses contained in the MCC are "obstruction of justice of a 
witness" (Article 193) and "revealing the sealed order for protective measures or ano- 
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nymity" (Article 200). The former offense criminalizes the use of force or intimida- 
tion against a witness, whereas the latter makes it a criminal offense to reveal the name 
of a witness who is subject to protective measures or witness anonymity where the 
court has ordered otherwise. 

A post-conflict state considering introducing witness protection measures should 
carefully consider the financial implications of doing so. Some measures such as redac- 
tion of the names of witnesses from the public record (Article 147 [a]) have minimal 
cost implications. Others, such as the use of voice- altering devices (Article 147[e] [ii]), 
are quite costly. A post-conflict state must ensure that it has the monetary means to 
implement and sustain such measures in advance of introducing them into law. 



Article 147: Protective Measures 



A competent judge may order one or more of the following protective measures: 

(a) expunging from the public record any names, addresses, workplaces, 
profession, or any other data or information that could be used to identify 
a witness; 

(b) the prohibition on counsel for the suspect or the accused not to reveal the 
identity of the witness or disclose any materials or information that may 
reveal the identity of a witness; 

(c) the nondisclosure of any records that identify the witness, until such time 
as the competent judge decides otherwise or until a reasonable time 
before the trial, whichever occurs first; 

(d) the assignment of a pseudonym to a witness, where the full name of the 
witness is revealed to the defense within a reasonable period prior to 
trial; 

(e) efforts to conceal the features or physical description of the witness giv- 
ing testimony, including testifying: 

(i) behind an opaque shield; 

(ii) through image- or voice-altering devices; 

(iii) through contemporaneous examination in another place communi- 
cated to the courtroom by means of closed-circuit television; or 

(iv) through a videotaped examination of the witness prior to the hear- 
ing but only where counsel for the accused is present and can 
examine the witness; or 

(f) the temporary removal of the accused from the courtroom if a witness 
refuses to give testimony in the presence of the accused or if the circum- 
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stances indicate that the witness will not speak the truth in the presence 
of the accused. In this case, counsel for the accused may remain in the 
courtroom and may question the witness. 



Commentary 



Article 147 lists a range of protective measures that maybe ordered in favor of a witness 
under threat or a "vulnerable witness." This list is exhaustive rather than illustrative 
and was compiled after comparative research on witness protection legislation and 
jurisprudence at both international and domestic levels. 

The party that is petitioning for an order for protective measures may request any 
one of these measures or a combination of them. The expungement of the name of a 
witness from the public record under Subparagraph (a) aims to keep the identity of the 
witness secret from the general public (including the press). Subparagraph (a) places a 
duty on the court and the registry to ensure that no details about the witness are made 
public. Subparagraph (b) places a direct duty not to disclose on the counsel for the 
accused. This duty prevents counsel from making disclosure to the public, the suspect, 
and the accused person. Where this obligation is broken, counsel may be liable for a 
criminal offense under Article 200 of the MCC or Article 41 of the MCCP. Under Sub- 
paragraphs (c) and (d), neither the accused person nor his or her counsel will be aware 
of the identity of a witness until a "reasonable time prior to the trial." This is a more 
severe measure than presented in Subparagraph (a) or (b) and provides a temporary 
form of anonymity. Under this measure, the judge must reveal the identity of the witness 
early enough to ensure the right of the accused to adequately prepare his or her defense 
(as provided for under Article 61) and to examine or have examined the witnesses (as 
provided for under Article 64). What constitutes a "reasonable time" will be a matter 
for the competent judge to decide and will often depend upon the complexity of the 
case. In the context of international tribunals, such as the International Criminal Tribu- 
nal for Rwanda, the practice has been to provide information on the identity of a witness 
within a period of twenty-one to sixty days prior to the commencement of trial. While 
the identity of the witness must be revealed to the defense prior to trial under Subpara- 
graph (c), the judge may decide to withhold it from the public altogether. Where a per- 
son is granted a pseudonym under Subparagraph (d), the public will not be aware of the 
true identity of the witness even during the trial. The witness will be referred to as "Wit- 
ness X," for example, and all documentation will refer to the witness in this manner. 

The protective measures provided for in Subparagraphs (e) and (f) all center 
around the appearance of the witness during the trial in open court. Where the voice 
or physical features of a witness are altered under Subparagraph (e) , the defense will be 
aware of the identity of the witness but the public will not. Subparagraph (e) provides 
a range of options for the witness to testify in a concealed manner in the courtroom, 
testify live from another location, or testify in advance of the trial and have the video 
played at trial. With regard to the latter option. Subparagraph (e) provides that counsel 
for the accused must be present when the video is made. This proviso is made to ensure 
that the defense has the opportunity to properly examine the witness as required under 
Article 64. The measure provided for under Subparagraph (f) is an exception to the 
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right of the accused to be present during the trial and is justified on the basis of the 
needs of the witness as balanced against the rights of the accused. In order to lessen the 
impingement upon the rights of the accused, Subparagraph (f ) requires that counsel 
for the accused must be present during the questioning of the witness to safeguard his 
or her rights. 



Article 148: Grounds for Seeking an 
Order for Protective Measures 



1. A protective measure may be granted by the competent judge to protect: 

(a) a "witness under threat," meaning a witness whose personal security or 
the security of his or her family member is endangered through the par- 
ticipation of the witness in criminal proceedings, as a result of threats, 
intimidation, or similar actions relating to his or her testimony; or 

(b) a "vulnerable witness" meaning: 

(i) a witness who has been severely physically or mentally trauma- 
tized by the commission of the criminal offense; 

(ii) a witness who suffers from a serious mental condition rendering 
him or her unusually sensitive; or 

(iii) a child witness. 

2. For the purposes of Paragraph 1(a), "family member" means a spouse, a 
brother, a sister, a parent, a child, a grandparent, a grandchild, an adopted 
parent or adopted child, and a foster parent or child. 



Commentary 



Paragraph 2: The definition of family member is narrower than that of "relative" in 
Article 1(41) and includes only immediate family members who may be endangered by 
testifying at trial. The reason for a more narrow definition is that a protective measure 
is an exceptional measure that impacts on the rights of the suspect or accused. There- 
fore, the drafters wanted to allow for adequate protection of a person and his or her 
close family but not expand the scope of this measure too much. Paragraph 2 refers to 
"adopted parent" and "adopted child." In some legal systems, it is not possible to 
"adopt" a child, in the sense that the child will take the name of the adoptive parents. 
Different terminology is used to describe a relationship that is akin to adoption but 
where the child maintains his or her family name. In a state that does not recognize 
adoption, the definition of family member used in domestic legislation should include 
any relationships that operate similarly to it. 
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Article 149: Procedure for Seeking an 
Order for Protective Measures 



1. All protective measures must be applied for by way of written motion. 

2. At any stage in the proceedings, the prosecutor, the defense, or a witness 
may file a written motion for protective measures with the registry of the 
competent trial court. 

3. The motion must contain: 

(a) the name of the competent trial court to which the motion is being 
submitted; 

(b) the name of the party filing the motion; 

(c) the identity of the proposed witness under threat or the proposed vulner- 
able witness; 

(d) information concerning the criminal proceedings in which the proposed 
witness under threat or vulnerable witness is to testify, including the 
name of the suspect or the accused and the criminal offense of which he 
or she is suspected or accused; 

(e) information relating to the evidence the proposed witness under threat or 
vulnerable witness will provide at the trial of the criminal offense; 

(f) a description of the factual circumstances that substantiate the need to 
declare the witness to be a witness under threat or vulnerable witness 
and to afford protective measures in his or her favor; and 

(g) the particular protective measures, or combination of measures, sought 
to protect the proposed witness under threat or vulnerable witness and a 
request to the competent judge to grant the measures sought. 

4. The motion must be submitted to the registry of the competent trial court in 
a sealed envelope clearly indicating on the outside that it is a motion for pro- 
tective measures. 

5. The registry must forward the sealed motion immediately to the competent 
judge. 

6. Only the competent judge and the prosecutor may have access to the sealed 
contents of the envelope submitted by the applicant. 
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Commentary 



Article 149 sets out the procedure under which a motion for protective measures 
should be submitted to the court. All motions must be submitted in writing to the 
court. 

Paragraph 4: Paragraph 4 ensures that no details relating to the potential witness 
under threat or vulnerable witness are revealed unnecessarily. This is particularly 
important where the motion requests that the identity of the witness be kept confiden- 
tial as provided for under Article 147(a)-(d). The motion should be filed in a sealed 
envelope that should not be opened by the court staff member who receives it. Instead, 
it should be transmitted immediately to a competent judge who can open it and deal 
with it. The registry should not be privy to any information concerning the contents 
of the motion. 



Article 150: Granting of an Order for 
Protective Measures without a Hearing 



1. Upon receipt of the motion for a protective measure under Article 147(f), the 
competent judge may mal<e an order for this protective measure without con- 
ducting a hearing. 

2. The order for protective measures under Article 147(f) must be accompanied 
by a written and reasoned decision that must be released within a reasonable 
time after the order is made. 



Commentary 



When determining whether to grant an order for a protective measure under Article 
147(f), the competent judge has two options: either the judge can rely solely on the 
written information provided in the motion submitted by the prosecutor, the defense, 
or the witness, or he or she can schedule a hearing under Article 151 to gather more 
information in advance of making his or her decision. Where the judge deems that he 
or she has sufficient information to grant the order for protective measures under 
Article 147(f), he or she can simply issue the order and later issue a written and rea- 
soned decision. Where a judge is unsure about whether to grant an order for protective 
measures or where he or she wishes to gather more information, he or she must sched- 
ule a hearing. 
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Article 151: Granting of an Order for 
Protective Measures after a Hearing 



1 . Except as provided for in Artricle 1 50, upon receipt of the written motion, the 
competent judge must schedule a date and time for a closed protective mea- 
sures hearing to request further information from the prosecutor, the defense, 
and the potential witness under threat or vulnerable witness. 

2. Where the motion for protective measures has been submitted by the defense, 
the defense, the prosecutor, and the potential witness under threat or vulner- 
able witness must be informed of the date and time of the hearing under a 
sealed notice of a protective measures hearing in accordance with Article 27. 
The prosecutor must be present at the protective measures hearing. 

3. Where the motion for protective measures has been submitted by the prose- 
cutor or a potential witness under threat or vulnerable witness, the prosecu- 
tor and the witness must be informed of the date and time of the hearing 
under a sealed notice of a protective measures hearing in accordance with 
Article 27. The defense may not be present at a hearing of a motion for protec- 
tive measures filed by the prosecutor or a potential witness under threat or 
vulnerable witness. 

4. The protective measures hearing must be held in closed session and may 
include only the prosecutor, the defense, where applicable, the witness in 
question, and essential court and prosecution personnel. 

5. Where a witness is examined at the protective measures hearing, he or she 
must make a solemn declaration under Article 247, 248, or 249. The compe- 
tent judge must issue the warning set out in Article 235. The competent judge 
must inform the witness of his or her right to be free from self-incrimination 
under Article 251. 

6. The competent judge may grant a protective measures order where: 

(a) the judge has verified that the witness concerned falls under the category 
of a witness under threat or a vulnerable witness as defined in Article 
148, respectively; 

(b) with regard to a witness under threat, the judge has verified that a credi- 
ble threat to the security of the witness or his or her family members 
exists. The threat must be substantiated by facts; 

(c) with regard to a vulnerable witness, the witness is vulnerable as defined 
in Article 148; 
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(d) the judge is convinced that the potential witness under threat or vulnera- 
ble witness is a credible witness; 

(e) the testimony of the potential witness under threat or vulnerable witness 
is important for the criminal proceedings; and 

(f) the need to grant the protective measure in favor of the witness under 
threat or the vulnerable witness and the needs of the criminal investiga- 
tion are adequately balanced against the rights of the suspect or the 
accused. 

7. Where the competent judge finds that the conditions set out in Paragraph 6 
are met, the judge may make an order for protective measures, specifying: 

(a) the name of the person to whom the protective measures will apply, 
unless the witness's name is being temporarily withheld; 

(b) the particular protective measures that will apply to the witness; 

(c) the duration of the application of the protective measures; 

(d) that all persons with access to the protective measures order must not 
reveal the sealed order for protective measures; 

(e) the consequences of revealing the contents of the sealed order for pro- 
tective measures, including potential prosecution under Article 200 of 
theMCC;and 

(f) the name of the court in which the decision was issued and the name and 
signature of the competent judge. 

8. The order for protective measures must be accompanied by a written and 
reasoned decision that must be released within a reasonable time after the 
order is made. 

9. Where an order for protective measures is not granted, a written and rea- 
soned decision must be released within a reasonable time after the hearing 
on protective measures. 

1 0. An order for protective measures and the written decision on protective mea- 
sures under Article 147(1)(a)-(e) must not contain any information that could 
lead to the discovery of the identity of the witness under threat or the vulner- 
able witness or the family of the witness. 

11. An orderfor protective measures and a decision on protective measures must 
not reveal the existence of, or expose to serious risk, the operational security 
of ongoing and confidential police investigations. 

12. An order for protective measures or the refusal of the competent judge to 
grant an order for protective measures may be appealed by way of interlocu- 
tory appeal under Article 295. 
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Commentary 



Paragraph 6: Paragraph 6 sets out in full the grounds that must be found for the com- 
petent judge to grant a witness protection order. Not only must the judge inquire into 
the credibility of the threat to a proposed witness under threat and the vulnerability of 
a potential vulnerable witness on the basis of substantiated facts, but also the judge 
must make a full inquiry into the credibility of the witness by questioning the witness 
at the hearing. The drafters of the MCCP had at a certain point considered whether a 
hearing on witness protection measures was required in every case. It was considered 
imperative that, with the exception of the temporary removal of the accused under 
Article 147(f), a hearing always be conducted, given the need to verify the credibility 
of the witness. Another element of the judge's reasoning on whether or not to grant a 
witness protection measure is the balancing of the need to protect the witness and the 
needs of the criminal investigation with the rights of the suspect or the accused. This 
is a fundamental element in the determination of any measure of witness protection or 
witness anonymity because these measures impact upon the rights of the suspect or 
the accused. 



Article 152: Records Relating to a 
Protective Measures Hearing 



1. A closed protective measures hearing must be recorded in accordance with 
Article 37. 

2. Information in the record of the closed session must be removed from the 
court file. 

3. Information relating to the protective measures hearing, and all other informa- 
tion relating to protective measures, including the original motion for protec- 
tive measures, must be sealed and stored in a secure place, under lock, and 
separately from the court file. 

4. The restricted data may be inspected and used only by the prosecutor, the 
competent judge, and the appeals court hearing an appeal under Article 295. 



Commentary 



To protect the identity of the witness under threat or vulnerable witness, all documen- 
tation and recordings of the hearing on protective measures must be sealed. The court 
file may record that a witness is subject to an order for protective measures. It will also 
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contain the order and the written and reasoned judgment. However, the full record of 
the hearing must be removed and stored in a secure location so that no one except the 
judge and the prosecutor, and where there is an appeal under Article 295, the appeals 
court may have access to it. The records should be stored in a separate locked room. 



Article 153: Service of an 
Order for Protective Measures 



The order for protective measures and the written decision must be served under 
seal upon the prosecutor and the suspect or the accused in accordance with 
Article 27. 



Commentary 



The person who serves the order for protective measures or the decision must not have 
access to the information contained in either. In practice, this means that the judge 
must sign and seal the order and decision, which must then be served, untampered 
with, to the suspect or the accused and the prosecutor. Ideally, the order or decision 
should be accompanied by a note to inform the recipient that he or she should have 
received a sealed package and, if otherwise, to report this immediately to the compe- 
tent judge. 



Article 154: Amendment of an 
Order for Protective Measures 



1. Where an orderfor protective measures has been granted, it may be amended 
upon the motion of the party who filed the initial motion. The competent judge 
may decide upon the motion without a hearing, or the judge may convene a 
hearing in accordance with Article 1 51 . 

2. The order for protective measures may be amended only by the judge who 
made the original order for protective measures. If the competent judge is not 
available, another judge must be designated by the judge administrator. 
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Commentary 



Paragraph 1: The need to amend an order for protective measures may arise, for exam- 
ple, where an additional protective measure is required to adequately protect the 
witness. 

Paragraph 2: In the unlikely event that the original judge who issued the order is 
unavailable, for example, due to illness or incapacity, another judge must be desig- 
nated. The judge administrator should select a suitable judge, who must then make 
himself or herself familiar with the motion, the order, and the decision and who can 
have access to the records of the hearing prior to determining a motion for the amend- 
ment of the original motion. 



Article 155: Appeal 



A decision to grant or not to grant an order for protective measures may be appealed 
under Article 295. 



Section 2; Witness Anonymity for Witnesses under Threat 



General Commentary 



Where witness anonymity is granted by a court, the identity and whereabouts of a wit- 
ness will be withheld from the public, the press, and the defense. The granting of wit- 
ness anonymity is an exceptional measure and applies only to a witness under threat 
as defined in Article 148 and not to a vulnerable witness. In addition, witness anonym- 
ity may be granted only where protective measures are insufficient to guarantee the 
witness's safety and that of the witness's family. It is worth noting that witness ano- 
nymity may be granted in favor of a precious witness, meaning a witness, such as an 
undercover agent or an informant, for whom a public interest exists not to reveal his 
or her identity because this would compromise their future deployment. Under inter- 
national human rights jurisprudence, a precious witness may benefit from a witness 
anonymity order only where the precious witness falls into the category of a witness 
under threat. 



264 • Chapter 8, Part 4 



Witness anonymity can be applied for at any stage of the proceedings, not just dur- 
ing the investigation of a criminal offense. For example, the prosecutor could make a 
motion for witness anonymity during the trial of an accused. 

Witness anonymity is rarely granted because it impacts greatly on the fundamental 
rights of the accused such as the right to examine or have examined witnesses against 
him or her (contained in Article 64). The rationale for allowing such intrusive mea- 
sures is based on the need to protect the rights of witnesses during trial. Thus, the 
rights of the accused are balanced with the rights of the witness. The European Court 
of Human Rights has sanctioned the use of witness anonymity measures in exceptional 
circumstances. In Doorson v. Netherlands (application no. 20524/92 [1996] ECHR 14 
[March 26, 1996]), the European Court ruled that the use of anonymous witnesses 
does not automatically vitiate the rights of the accused to a fair trial. It further stated 
that countries "should organise their criminal proceedings in such a way that those 
interests [of witnesses] are not unjustifiably imperilled" and advocated a balancing of 
interests in determining the appropriateness of an order granting witness anonymity: 
"[P]rinciples of fair trial also require that in appropriate cases the interests of the 
defense are balanced against those of witnesses or victims called upon to testify" (para- 
graph 70). The use of anonymous witnesses has also been approved of by the Interna- 
tional Criminal Tribunal for the former Yugoslavia (see Prosecutor v. Tadic, Decision 
on the Prosecutor's Motion Requesting Protective Measures for Victims and Witnesses, 
August 10, 1995). Anonymous witness legislation has been introduced in some post- 
conflict states, such as Kosovo and Bosnia and Herzegovina, in the form of UNMIK 
Regulation 2001/20 on the Protection of Injured Parties and Witnesses during Crimi- 
nal Proceedings and the Law on Protection of Witnesses under Threat and Vulnerable 
Witnesses, respectively. In contrast, some other states prohibit the use of witness ano- 
nymity on account of the constitutional prohibition on interference with the accused's 
right to examine or to have examined witnesses against him or her. 

Where witness anonymity has been allowed in both domestic and international 
settings, its use has been carefully regulated. It should not be employed where "a less 
restrictive measure can suffice" (Van Mechelen v. Netherlands, applicationno. 21363/93, 
21364/93, 21427/93 [1987] ECHR 90 [April 23, 1997], paragraph 58). A number of 
guiding principles to regulate witness anonymity have been articulated by the Euro- 
pean Court of Human Rights, where the issue of witness anonymity has been litigated. 
For example, the European Court has articulated the following requirements: 

(1) The granting of an anonymous witness order should be an exceptional mea- 
sure (Van Mechelen v. Netherlands, paragraph 56). 

(2) The need for anonymity must be objectively demonstrated in respect to each 
witness {Van Mechelen v. Netherlands, paragraphs 60—62). 

(3) The use of anonymous witnesses must be "sufficiently counterbalanced by the 
procedures followed by the judicial authorities" {Doorson v. Netherlands, para- 
graphs 72 and 75). The mechanism by which such a balance can be struck 
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should be an independent "verification procedure" (see Council of Europe 
Recommendation no. R (97) 13 [1997], paragraph 10). The European Court in 
Van Mechelen found that where an investigating judge had assessed the reli- 
ability and credibility of the anonymous witness, without the authorization of 
a judge (acting as an independent verifier) not involved in the main trial, that 
assessment represented a breach of the rights of the accused. 

(4) The judge, in considering whether or not to grant an order of anonymity, 
must undertake a thorough "examination into the seriousness and well- 
foundedness" of the fears of the witness seeking anonymity (Visser v. Nether- 
lands, application no. 26668/95, [2002] ECHR 108. [February 14, 2002]). 

(5) Any conviction should not be based solely or to a decisive extent upon anony- 
mous statements {Doorson v. Netherlands, paragraph 76; Visser v. Netherlands, 
paragraphs 50 and 54; and Council of Europe Recommendation no. R (97) 13, 
paragraph 13). 

These fundamental principles have been integrated into Section 2 and also in Arti- 
cle 263 of the MCCP, which provides that a conviction may not be based solely or to a 
decisive extent upon anonymous statements. 

In addition to the foregoing safeguards. Section 2 incorporates a number of addi- 
tional safeguards articulated by the International Criminal Tribunal for the Former 
Yugoslavia (ICTY) in the Tadic decision; namely, that the evidence must be sufficiently 
important to make it unfair for the prosecutor to proceed without it (see Article 
157[1] [b]), that the judge know the identity of the witness and inquire into the reli- 
ability of the person for whom the order is sought (Article 157[l][c]), and that the 
defense be given the opportunity to examine the witness on all issues except the iden- 
tity and whereabouts of the witness or his or her family members (Article 244 [3]). 



Article 156: Witness Anonymity 



Witness anonymity refers to the absence of revealed information regarding 
the identity or whereabouts of a witness under threat or the identity of a fam- 
ily member of a witness under threat. 

Witness anonymity is an exceptional measure and must be granted only in 
exceptional circumstances in favor of a witness under threat where protec- 
tive measures under Articles 147-155 are insufficient to guarantee the pro- 
tection of the witness under threat. 
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Commentary 

Paragraph 1: See Article 148(a) for a definition of "witness under threat." 

Paragraph 2: This paragraph sets out the principle enunciated by the European Court 
of Human Rights, and discussed above in the general commentary to Section 2, that 
witness anonymity should be an exceptional measure. If a judge finds that the safety 
and security of a witness may be protected through any of the protective measures 
listed in Article 147 or any combination of them, then witness anonymity should not 
be granted. 

Article 157: Grounds for Seeking an 
Order for Witness Anonymity 



1. 



An order for anonymity may be granted in favor of a witness under threat 
where: 

(a) a serious risl< to the witness under threat or to a family member of the 
witness under threat exists if complete anonymity is not granted; 

(b) the testimony of the witness during the investigation or at trial is relevant 
to a material issue in the case so as to make it unfair to compel either the 
defense or the prosecutor to proceed without it; 

(c) the credibility of the witness has been fully investigated and disclosed to 
the court in closed session by the party who filed the motion for witness 
anonymity and where the court determines that the witness is fully cred- 
ible; and 

(d) the need for anonymity of the witness outweighs the interest of the pub- 
lic, the suspect or the accused, and his or her defense counsel in knowing 
the identity of the witness. 

A "witness under threat" has the same meaning as in Article 148(a). 



Commentary 



The criteria set out in Article 157 for the granting of an anonymous witness order were 
derived from the jurisprudence and international standards on the use of anonymous 
witnesses discussed in the general commentary to Section 2. Reference should be made 
to the general commentary for further discussion on these standards. 
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Article 158: Procedure for Seeking a 
Motion for Witness Anonymity 



1 . The prosecutor or the defense may file a motion for witness anonymity. 

2. The motion for witness anonymity must be filed in a sealed envelope to the 
registry of the competent trial court clearly indicating on the outside that this 
envelope contains a motion for witness anonymity and only the competent 
judge and the prosecutor may have access to the sealed contents. 

3. The motion for witness anonymity must contain: 

(a) the name of the competent trial court to which the motion is being 
submitted; 

(b) the name of the party filing the motion; 

(c) the name of the proposed witness under threat; 

(d) information concerning the criminal proceedings in which the proposed 
witness under threat is to testify in, including the name of the suspect or 
the accused and the criminal offense that he or she is suspected or 
accused of; 

(e) a description of the factual circumstances that substantiate the need to 
declare the witness to be a witness under threat; 

(f) the facts that indicate a serious risk to the witness under threat or to a 
family member of the witness under threat if complete anonymity is not 
granted as set out in Article 157(1)(a); 

(g) information relating to the evidence the proposed witness under threat 
will provide at the trial of the criminal offense, including its materiality to 
the case as set out in Article 157(1)(b); 

(h) the investigations undertaken by the party filing the motion into the cred- 
ibility of the witness as set out in Article 1 57(1 )(c); and 

(i) a request to the competent judge to grant an order of anonymity. 

4. The registry must forward the sealed motion immediately to the competent 
judge. 
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Commentary 



Just like with a motion for protective measures, a motion for witness anonymity can 
be submitted by either the prosecutor or the defense. In the case of witness anonymity, 
however, in contrast to witness protection measures, a witness cannot submit a motion. 
The motion for witness anonymity is filed in much the same way as a motion for pro- 
tective measures. The ultimate aim of the requirements set out in Article 158 is to 
ensure that no one except the party submitting the motion, the judge, and the prosecu- 
tor has access to the sensitive information contained in the motion. 



Article 159: Witness Anonymity Hearing 



1 . Upon receipt of the motion for witness anonymity, the competent judge must 
set a date for a witness anonymity hearing in closed session. 

2. Where the motion for witness anonymity has been submitted by the suspect 
or the accused, the suspect or the accused, the prosecutor, and the potential 
witness under threat must be informed of the date and time of the hearing 
under a sealed notice served in accordance with Article 27. The prosecutor 
must also be present at the hearing on a motion for witness anonymity. 

3. Where the motion for witness anonymity has been submitted by the prosecu- 
tor, the prosecutor and the potential witness under threat must be informed 
of the date and time of the hearing under a sealed notice served in accordance 
with Article 27. The suspect or the accused and his or her defense counsel 
may not be present at a hearing on a witness anonymity motion filed by the 
prosecutor. 

4. The witness anonymity hearing must be held in closed session and may 
include only the prosecutor, the witness in question, the suspect or accused, 
his or her defense counsel, where the application has been made by the sus- 
pect or the accused, and essential court and prosecution personnel. 

5. At the witness anonymity hearing, the competent judge must consider all the 
issues set out in Article 157(1) through questioning of the witness and other 
persons that the judge considers necessary to question. 

6. Where a witness is examined at the witness anonymity hearing, he or she 
must make a solemn declaration under Articles 247, 248, or 249. The compe- 
tent judge must issue the warning set out in Article 252. The competent 
judge must also inform the witness of his or her right to be free from self- 
incrimination under Article 251. 
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7. The judge may grant an order for anonymity where the conditions in Article 
157 are met. 

8. The order for witness anonymity must specify: 

(a) the fact that an order for witness anonymity has been granted; 

(b) that all persons with access to the witness anonymity order must not 
reveal the contents of the sealed order; 

(c) the consequences of revealing the contents of the sealed order for wit- 
ness anonymity, including potential prosecution under Article 200 of the 
MCC; and 

(d) the name of the court in which the decision was issued and the name and 
signature of the competent judge. 

9. The order for anonymity must be accompanied by a written and reasoned 
decision that must be released within a reasonable time after the order is 
made. 

1 0. Where an order for witness anonymity is not granted, a written and reasoned 
decision must be released within a reasonable time after the hearing on wit- 
ness anonymity. 

1 1 . The order for witness anonymity, if granted, and the written decision on wit- 
ness anonymity must not contain any information that could lead to the dis- 
covery of the identity of the witness under threat or his or her family, or that 
could reveal the existence of, or expose to serious risk, the operational secu- 
rity of ongoing and confidential police investigations. 



Commentary 



Unlike in the case of a motion for protective measures where the judge has discretion to 
call a hearing or not, when a motion for witness anonymity is submitted to the court, 
the competent judge must schedule a closed hearing. This hearing will always be 
attended by the judge, essential court personnel (e.g., to record the session), the poten- 
tial witness under threat, and the prosecutor. Where the motion for witness anonymity 
is filed by the suspect or accused person, he or she and counsel for the suspect or the 
accused may also be present. At the hearing, the judge, through questioning the poten- 
tial witness under threat and any other person, must ascertain whether the criteria set 
out in Article 147(1) are met. Where the judge finds that an order for witness anonymity 
is necessary, he or she must write up an order immediately and later draft a written 
judgment. Where no order for witness anonymity is granted, the judge must also draft 
a written judgment. This judgment will be important if a person seeks to appeal the 
decision not to grant the order under Article 162. It will be equally important if 
the defense seeks to appeal a decision to grant an order for witness anonymity under 
the same article. The judgment and the order must be scrutinized prior to transmission 
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to ensure that no information concerning the identity of the witness under threat is 
revealed and that no information concerning other ongoing investigations is revealed. 



Article 160: Records Relating to an 
Order for Witness Anonymity 



1. The closed witness anonymity hearing must be recorded in accordance with 
Article 37. 

2. Information in the record of the closed session must be removed from the 
court file. 

3. Information relating to the witness anonymity hearing, and all other informa- 
tion relating to witness anonymity, including the original motion for witness 
anonymity, must be sealed and stored in a secure place, under lock and sepa- 
rate from the court file. 

4. The restricted data may be inspected and used only by the prosecutor, the 
competent judge, and the appeals court hearing an appeal under Article 295. 



Commentary 



It is important that the witness anonymity hearing be recorded, particularly where an 
appeal against the decision is filed. It is equally important that the information derived 
from the hearing not be accessed by any person who was not present at the hearing or 
who does not have a right to this information. Thus, the transcript of the proceedings, 
or a summary as the case may be (see Article 37 for a discussion on records of hear- 
ings), must be removed from the general case file. The order and the decision can 
remain in the file. They must, however, be sanitized to make sure that they contain no 
information that identifies the witness under threat or his or her whereabouts. Provi- 
sion should be made in the courthouse for separate storage of sealed documents under 
lock and in a restricted area. 
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Article 161: Service of an Order for 
Witness Anonymity 



The order for witness anonymity and the decision on witness anonymity must be 
served under seal on the suspect or the accused and the prosecutor in accordance 
with Article 27. 



Commentary 



The person who serves the order for witness anonymity or the decision must not have 
access to the information contained in either. The judge must sign and seal the order 
and decision, which must then be served, untampered with, to the suspect or the 
accused and the prosecutor. The order or decision should be accompanied by a note 
informing the recipient that he or she should have received a sealed package and, if 
otherwise, to report this immediately to the competent judge. 



Article 162: Appeal 



A decision to grant or not to grant an order for witness anonymity may be appealed 
under Article 295. 



Commentary 



The decision by the competent judge to grant or not to grant an order for witness ano- 
nymity can be appealed by either the defense or the prosecutor by way of interlocutory 
appeal. It may also be appealed by a witness, for example, where the judge refuses to 
grant an order for witness anonymity. 



Section 3; Immunity from Prosecution for Cooperative Witnesses 



General Commentary 



Section 3 establishes a legal process where a person who is a suspect (as defined under 
Article 1[43]) may, through the prosecutor, request that the court declare that he or 
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she is a cooperative witness. The effect of being declared a cooperative witness is that 
the witness is immune from prosecution for a particular criminal offense or offenses 
that he or she was suspected of and that are the subject of the cooperative witness 
order. The offense or offenses for which the witness is granted immunity will be 
decided on by the court during the cooperative witness hearing, and the person will 
still be liable for prosecution for other alleged criminal acts. 

The use of cooperative witnesses is an important tool for the police and prosecu- 
tion in the investigation of criminal offenses, particularly those of a more serious 
nature. In cases such as organized crime, for example, it is extremely difficult to gather 
the testimony of witnesses. The evidence of a cooperative witness about an organized 
criminal group and its leaders can prove invaluable in facilitating a thorough investi- 
gation and presentation of evidence. The usefulness of cooperative witnesses has been 
recognized in the United Nations Convention against Transnational Organized Crime 
(Article 26 [3]), which urges states parties "to consider providing the possibility ... of 
granting immunity from prosecution to a person who provides substantial coopera- 
tion in the investigation or prosecution of an offense covered by this Convention." 

It is important to consider the cooperative witness mechanism contained in the 
MCCP in comparison to other ways of securing the cooperation of witnesses who are 
suspected of committing a criminal offense. The sort of immunity provided under the 
MCCP is full immunity or transactional immunity, whereby prosecution of the cooper- 
ative witness for named criminal offenses is barred. In some states, partial immunity 
or use immunity is granted to a cooperative witness by a court. Use immunity means 
that the testimony a witness gives when cooperating with the authorities may not be 
used directly or indirectly in a subsequent prosecution against him or her. In other 
states, cooperative witnesses are granted immunity by the prosecutor rather than by 
the court through the drafting of nonprosecution agreements or cooperation agree- 
ments. Such an agreement may form part of plea bargaining, or, as the MCCP desig- 
nates it, "Proceedings on Admission of Criminal Responsibility" (Article 87). Under a 
nonprosecution agreement, a prosecutor will grant full immunity from prosecution to 
a suspect for a particular criminal offense in exchange for his or her cooperation in 
another case. A cooperation agreement, on the other hand, focuses on the mitigation 
of a sentence, whereby the prosecutor agrees to file a motion with the court suggesting 
that the sentence of the accused person be reduced. The latter is not, however, a legally 
binding agreement, and a judge is not obliged to follow it. Under the MCCP, in addi- 
tion to the cooperative witness mechanism in Section 3, a prosecutor could enter into 
a cooperation agreement with a witness. However, in accordance with Article 95(6) of 
the MCC, this agreement would not be binding upon the court in the determination 
of a penalty. 

Some states have been reticent to introduce cooperative witness mechanisms that 
provide for full immunity from prosecution because, for example, domestic law pro- 
vides for mandatory prosecution or because these states believe that cooperative wit- 
ness mechanisms violate the principle of equality before the law and are open to abuse. 
The possible negative public reaction to the fact that a person suspected of a criminal 
offense was set free without prosecution has also made some states reticent to adopt 
such mechanisms. It is important to consider these factors, and particularly public 
perceptions, in determining whether to introduce a cooperative witness mechanism 
into domestic law, particularly in post-conflict states where a history of using "collabo- 
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rators of justice" to convict persons may exist. In some post- conflict states such as 
Kosovo, provisions on cooperative witnesses have been introduced into domestic law 
to address serious crimes like organized crime (see UNMIK Regulation 2001/21 on 
Cooperative Witnesses). 

Reference should be made to Article 263(7), which provides that, in determining 
the outcome of a case, the judge or panel of judges not base a verdict "solely, or in the 
absence of corroborating evidence, to a decisive extent" on the evidence of a single 
cooperative witness. 



Article 163: Definition of a 
Cooperative Witness 

1. A cooperative witness is a person who is: 

(a) suspected of having committed a criminal offense or who has been 
indicted, but where the indictment has not yet been read at the confirma- 
tion hearing under Article 201; and 

(b) expected to give evidence in court that: 

(i) is likely to prevent criminal offenses by another person or to lead to 
the finding of truth in a criminal proceeding or that may lead to the 
successful prosecution of the perpetrator of a criminal offense; 

(ii) is voluntarily made with full agreement to testify truthfully in court; 
and 

(iii) is judged by the court to be truthful and complete. 

2. A person who has previously been granted witness anonymity under Chapter 
8, Part 4, Section 2, may not be granted the status of a cooperative witness. 

3. A person who has been granted the status of a cooperative witness may not 
subsequently be granted the status of an anonymous witness under Chapter 
8, Part 4, Section 2. 

4. No order may be issued if the person seeking cooperative witness status is 
suspected or accused of: 

(a) genocide, crimes against humanity, or war crimes; 

(b) a criminal offense that carries a potential penalty of more than fifteen 
years of imprisonment; or 

(c) being the organizer or the leader of a group of two or more persons that 
committed a serious criminal offense that carries a potential penalty of 
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more than ten years of imprisonment or that resulted in the death or seri- 
ous bodily injury of a person. 



Commentary 



Paragraph 1: A cooperative witness may be a person who has not been arrested or 
detained but is under investigation (whether the investigation has officially been initi- 
ated under Article 94 of the MCCP or not) and is suspected of committing a criminal 
offense. A suspect becomes an accused (as defined in Article 1[1]) upon the confirma- 
tion of an indictment against him or her under Article 201(7). Once the indictment 
has been confirmed, a person cannot qualify as a cooperative witness. 

Paragraphs 2 and 3: The granting of an order for witness anonymity impinges greatly 
on the right of the accused to fully examine the witness, and this impedes his or her 
defense. If a person was granted anonymity and was simultaneously granted immu- 
nity from prosecution for another offense, the accused person would be at too great a 
disadvantage. Where a person is a cooperative witness and his or her identity is known 
to the accused, the accused can challenge the credibility of the witness or his or her 
evidence. This is important given the fears as to the reliability of statements obtained 
from cooperative witnesses, who have a great incentive to testify, given that the act of 
testifying will grant them immunity from prosecution. 

Paragraph 4(a): Given the heinous nature of the criminal offenses of genocide, crimes 
against humanity, and war crimes, the MCCP does not allow the granting of immu- 
nity from prosecution in these cases. This is consistent with the practice of the Nurem- 
berg Tribunal (Rule [2c] of the Rules of Procedure of the International Military 
Tribunal at Nuremberg), the International Criminal Tribunal for the former Yugosla- 
via, the International Criminal Tribunal for Rwanda, and the Special Court for Sierra 
Leone. In the words of Antonio Cassesse, former president of the International Crimi- 
nal Tribunal for the former Yugoslavia, "no one shall be immune from prosecution for 
crimes such as these, no matter how useful their testimony is" (UN document IT-29). 
To provide for immunity from prosecution for these crimes would be inconsistent 
with the principle of individual responsibility originally enunciated at Nuremberg. 

Paragraph 4(b) and (c): In general, the purpose of a cooperative witness mechanism is 
to obtain the testimony of those involved in less serious crime, for example, those at 
the lower ranks of an organized criminal gang, against those involved at the highest 
level of an organized criminal gang. Consequently, Paragraph 4(b) and (c) precludes a 
person accused of an offense that carries a potential penalty of more than fifteen years 
or a person who is the leader of a group engaged in certain criminal activities that 
carry a potential penalty of more than ten years from obtaining cooperative witness 
status. 
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Article 164: Procedure for Seeking a 
Cooperative Witness Order 



1. A prosecutor may file a motion with the registry of the competent trial court 
for a cooperative witness order. 

2. The motion for a cooperative witness order must be submitted to the registry 
of the competent trial court in a sealed envelope clearing indicating on the 
outside that it is a motion for a cooperative witness order. 

3. The motion for a cooperative witness order must specify: 

(a) the name of the competent trial court and the name of the party submit- 
ting the motion; 

(b) the name of the person for whom cooperative witness status is being 
sought; 

(c) any prior criminal offenses that the person in question has been accused 
or convicted of; 

(d) the criminal offense, or offenses, that the person in question is being 
investigated for or is suspected of perpetrating; 

(e) the criminal offense for which the prosecutor is seeking to grant immu- 
nity from prosecution by way of a cooperative witness order; 

(f) details of the criminal proceedings in which the person for whom cooper- 
ative witness status is being sought has agreed to testify in, including 
the name of the accused person in those proceedings; and 

(g) the evidence that the person for whom cooperative witness status is 
being sought has agreed to provide in criminal proceedings. 

4. The motion for a cooperative witness order by the prosecutor must be accom- 
panied by a separate declaration of factual allegations against the suspect or 
the accused in the case in which the cooperative witness is expected to give 
evidence. The prosecutor may make a request to the competent judge to keep 
the factual allegations, and the reasons for such a request, secret from the 
defense. 

5. The competent judge may, at any time after receiving a request from the 
prosecutor to keep the factual allegations secret from the defense, make an 
order for nondisclosure with respect to factual allegations contained in the 
separate declaration. 
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The registry must forward the sealed motion for a cooperative witness order 
immediately to the competent judge. 



Commentary 



A motion for cooperative witness status originates with the prosecutor, who will most 
likely have had in-depth discussions with the potential cooperative witness to discuss 
the submission of the motion and to get his or her agreement to testify. Given the sensi- 
tive nature of a motion for cooperative witness status, and the fact that it contains evi- 
dence relating to another criminal proceeding, the motion must be submitted under 
seal and its contents not revealed to any persons, including the staff of the registry. 
Under Paragraph 6, the registry is required to pass the sealed motion along to a com- 
petent judge. The prosecutor must provide the details required under Paragraph 3. In 
addition, a separate declaration of factual allegations against the suspect or the accused 
must be submitted to the judge. At this stage, the defense will not be aware that a 
motion for cooperative witness status has been made, nor should it be aware of the 
details of this motion. Under Paragraph 4, the prosecutor may request that the judge 
not disclose the information to the defense in a separate declaration. 



Article 165: Cooperative Witness Hearing 



1. Upon receipt of the motion for a cooperative witness order, the competent 
judge must set a time and date for a cooperative witness hearing in closed 
session. 

2. The prosecutor, potential cooperative witness, and counsel for the potential 
cooperative witness must be informed of the time and date of the cooperative 
witness hearing under a sealed notice of a cooperative witness hearing 
served in accordance with Article 27. 

3. The accused person against whom the potential cooperative witness may 
testify, and his or her defense counsel, must not be present at the cooperative 
witness hearing. 

4. The cooperative witness hearing in closed session may include only the pros- 
ecutor, the potential cooperative witness in question, counsel for the poten- 
tial cooperative witness, and essential court and prosecution personnel. 

5. The prosecutor and counsel for the potential cooperative witness may partici- 
pate in questioning the person for whom cooperative witness status is being 
sought to evaluate his or her credibility and to ensure that the requirements in 
Article 163 are met. 
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6. Before the potential cooperative witness is questioned, the court must warn 
the witness about the consequences of making false statements, including 
the possibility of prosecution for the criminal offense of "False Statements of 
a Cooperative Witness" under Article 199 of the MCC. 

7. Statements made during questioning must not be used in criminal proceed- 
ings against the cooperative witness, or against any other person, as evi- 
dence to support a finding of criminal responsibility. 

8. At the conclusion of the hearing, and if the competent judge is satisfied that 
the criteria in Article 1 63 are met, the judge may make an order declaring that 
a person is a cooperative witness. 

9. The cooperative witness order must: 

(a) state that there will be no initiation or continuation of criminal proceed- 
ings against the cooperative witness for the criminal offense(s) specified 
in the order, and that no penalty may be imposed for the criminal offense 
so specified; 

(b) specify the criminal offenses for which the prohibition of initiation or 
continuation of criminal proceedings against the cooperative witness 
applies; 

(c) specify the nature and substance of cooperation that has been or that 
will be given by the cooperative witness; 

(d) specify the conditions for the revocation of the order; 

(e) outline the consequences of giving false statements to the prosecutor, 
the police, and the court, including potential prosecution under Article 
199 of the MCC; 

(f) require the cooperative witness to report to the judge any promises to, 
threats against, or inducements, payments, or offers that the coopera- 
tive witness has received; 

(g) contain a declaration that the granting of a cooperative witness order in 
favor of a person does not prohibit the initiation or continuation of crimi- 
nal proceedings against him or her for other criminal acts not specified in 
the order; and 

(h) contain the name of the competent trial court and the name and signa- 
ture of the competent judge. 

10. The cooperative witness order, if granted, must be served in accordance with 
Article 167. 
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Commentary 



A motion for cooperative witness status must always be determined in a closed hearing 
at which the prosecutor, the judge, the potential cooperative witness, and counsel for 
the cooperative witness, if available, are present (see Article 151 [2]). The details of the 
time and place of the hearing must be delivered under seal to the parties attending to 
ensure that no information regarding the motion or the potential cooperative witness 
is revealed to anyone else. In the course of the hearing, the potential cooperative wit- 
ness will be questioned by the court, in addition to the prosecutor and counsel for the 
cooperative witness (if either choose to do so), to ascertain whether the cooperative 
witness meets the criteria set out in Article 163. 

At the end of the hearing, the judge may issue a cooperative witness order. The 
order does not provide blanket immunity for a person from criminal prosecution in 
the future. It is specific only to those offenses that are stated in the order. The coopera- 
tive witness may subsequently be tried for other conduct not mentioned in the order. 



Article 166: Records Relating to a 
Cooperative Witness Hearing 



1 . The closed cooperative witness hearing must be recorded in accordance with 
Article 37. 

2. Information in the record of the closed session must be removed from the 
court file. 

3. The information relating to the cooperative witness hearing and all other 
information relating to the cooperative witness, including the original motion 
for the cooperative witness order, the factual declaration, and the decision, 
must be sealed and stored in a secure place, under lock and separately from 
the court file. 

4. The restricted data may be inspected and used only by the prosecutor, the 
competent judge, and the appeals court hearing an appeal under Article 295. 



Commentary 



It is important that the cooperative witness hearing be recorded, but it is equally 
important that the information derived from the hearing not be accessed by any per- 
son who was not present at the hearing or who does not have a right to this informa- 
tion. Thus, the transcript of the proceedings, or a summary as the case may be (see 
Article 37 for a discussion on records of hearings), must be removed from the general 
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case file. The order and the decision can remain in the court file. The only person with 
access to the restricted data must be the competent judge and prosecutor. Provision 
must be made in the courthouse for separate storage of these sealed documents under 
lock and key in a restricted area. 



Article 167: Service of a Cooperative 
Witness Order 



The following persons must be served with a copy of the cooperative witness 
order within a reasonable time after the order is made: 

(a) the suspect or the accused against whom the cooperative witness is 
expected to testify and his or her counsel; 

(b) the cooperative witness; and 

(c) the prosecutor. 



Article 168: Revocation of a Cooperative 

Witness Order and Liability for the 

Criminal Offense of False Testimony of a 

Cooperative Witness 



1 . The prosecutor may apply for the cooperative witness order to be revoked by 
filing a motion for revocation of a cooperative witness order with the registry 
of the competent trial court. 

2. The motion for revocation of a cooperative witness order must be considered 
by a panel of three judges at a closed hearing. 

3. The prosecutor, the cooperative witness, and counsel for the cooperative wit- 
ness must be informed of the time and date of the cooperative witness revo- 
cation hearing under a sealed notice served in accordance with Article 27. 

4. The cooperative witness order must be revoked by an order of the competent 
panel of three judges where it is established that the testimony of the cooper- 
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ative witness was false in any relevant part or that the cooperative witness 
purposely omitted to state the complete truth. 

5. A cooperative witness whose testimony was false in any relevant part, or 
who purposely omitted to state the complete truth to the prosecutor, the 
police, or the court is liable for the criminal offense of "False Statements of a 
Cooperative Witness" under Article 199 of the MCC. 



Commentary 



At any time after the cooperative witness order has been made, the prosecutor by way 
of a motion may request that a panel of judges be convened to consider revoking the 
order. A panel of three judges will consider the motion at a closed hearing that the 
prosecutor and the cooperative witness attend. If the judges conclude that the coopera- 
tive witness has in fact made false statements, they will immediately revoke coopera- 
tive witness status, which leaves the former cooperative witness open to prosecution 
for the offenses that he or she previously had immunity as well as from prosecution 
under Article 199 of the MCC. 
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Chapter 9: Arrest and 
Detention 

Part 1: Arrest 

Article 169: The Right to Presumption 
of Liberty and Freedom from 
Arbitrary Arrest or Detention 

1. No person may be subjected to arbitrary arrest or detention. 

2. No person may be deprived of his or her liberty except on such grounds and 
in accordance with such procedures as prescribed by the applicable law. 

^^^^^^^m Commentary ^^^^^^^m 

Paragraph 1: The right of a person to not be arbitrarily arrested or detained is found 
in Article 9 of the Universal Declaration of Human Rights, Article 9(1) of the Interna- 
tional Covenant on Civil and Political Rights, Article 6 of the African Charter on 
Human and Peoples' Rights, Article XXV of the American Declaration of the Rights 
and Duties of Man, Article 7(3) of the American Convention on Human Rights, Arti- 
cle 20 of the Cairo Declaration of Human Rights in Islam, and Principle 2 of the Body 
of Principles for the Protection of All Persons under Any Form of Detention or Impris- 
onment. The concept of arbitrariness applies to both the law under which a person is 
arrested and to the application of the law. An arrest or detention maybe arbitrary if the 
law is arbitrary or if the actions of a criminal justice actor (e.g., a police officer) are 
arbitrary. The term arbitrary has been interpreted as meaning an arrest or detention 
that includes elements of inappropriateness, injustice, and lack of predictability and 
due process of law (see the United Nations Human Rights Committee case oi Albert 
Womah Mukong v. Cameroon, UN document CCPR/C/51/D/458/1991 [1994], para- 
graph 9.8). The United Nations Human Rights Committee has stated that arbitrari- 
ness is broader than the concept of "unlawfulness." Amnesty International's Fair Trials 
Manual further provides that "an arrest or detention which is lawful may nonetheless 
be arbitrary under international standards, for example, if the law under which the 
person is detained is vague, overbroad, or is in violation of other fundamental stan- 
dards" (Section 1.3). The International Bar Association's Manual on Human Rights 
and the Administration of Justice states that "the prohibition of arbitrariness also of 
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course means that deprivations of liberty must not be motivated by discrimination" 
(Chapter 5, Section 4.2). This would also be a breach of the individual's right to free- 
dom from discrimination set out in Article 55 of the MCCP. 

The definition of arresf may be found in Article 1(3) of the MCCP; the definition 
oi detention maybe found in Article 1(13). 

Paragraph 2: In addition to the prohibition on an arrest being arbitrary, an arrest or 
detention must not be unlawful. This prohibition is found in international instru- 
ments such as the International Covenant on Civil and Political Rights (Article 9 [1]), 
the European Convention for the Protection of Human Rights and Fundamental Free- 
doms (Article 5[1]), and the African Charter on Human and Peoples' Rights (Article 
6). There are two elements to unlawfulness here: (1) "on such grounds" is a substantive 
requirement that the grounds of arrest or detention are valid, and (2) "in accordance 
with such procedures as prescribed by the applicable law" requires that the legally 
required procedures are complied with. The European Court of Human Rights has 
stated that in order to assess the lawfulness of arrest or detention, the arrest or deten- 
tion must be in conformity with the substantive and procedural rules of domestic law 
{see Kemmachev. France [no. 3], applicationno. 17621/91 [1994],ECHR41 [November 
24, 1994], paragraph 42). If, for example, a person is arrestedunder the MCCP without 
a warrant where none of the grounds for a warrantless arrest under Article 170(1) 
exist, the arrest would be unlawful. If a person is arrested without probable cause, 
under Article 171, the arrest would also be unlawful. 



Article 170: Arrest without a Warrant 

1 . The police may arrest a person without a warrant where: 

(a) he or she is found in the act of committing a criminal offense; 

(b) the police are in hot pursuit of a person immediately after commission of 
a criminal offense; 

(c) probable cause exists that a person has committed a criminal offense 
and that there is a likelihood that before a warrant could be obtained the 
suspect will flee or destroy, hide, taint, or falsify evidence of a criminal 
offense, or pressure, manipulate, or otherwise influence a witness, a vic- 
tim, or an accomplice; or 

(d) probable cause exists that a suspect has violated one of the restrictive 
measures imposed on him or her under Article 184. 

2. Where the police arrest a person without a warrant, they must orally notify 
the prosecutor immediately. 
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3. In addition to the notification requirement contained in Paragraph 2, the police 
must also, without undue delay, submit a report of the arrest to the prosecu- 
tor. The report must detail the circumstances in which the arrest was made. 

4. Where the prosecutor establishes that: 

(a) he or she will not file a motion for detention; or 

(b) he or she will not initiate or continue an investigation 

the prosecutor must order that the arrested person be released. 

5. A person arrested without a warrant under Article 170 must be brought before 
the court promptly and no later than seventy-two hours after arrest to deter- 
mine the issue of detention under Article 175. 



Commentary 



Article 170 sets out grounds upon which a person may be arrested without a warrant. 
The first ground is where a person is found in the act of committing a criminal offense. 
It is near universal practice that a person may be arrested when he or she is caught in 
the act of committing a criminal offense (sometimes known as "in flagrante delicto" 
meaning "when the crime is blazing"). The second permissible ground for a warrant- 
less arrest is known as the "hot pursuit" exception. This means that where a police offi- 
cer is chasing a person who is suspected of committing a criminal offense, the police 
officer may make an arrest without a warrant. The concept of "immediately after" is 
interpreted differently across jurisdictions. In some jurisdictions, it means seventy-two 
hours after the crime was committed, although in general it means several hours (see 
Amnesty International, Understanding Policing: A Resource for Human Rights Activists, 
page 157). The third ground for a warrantless arrest is where police have probable cause 
to believe that the person has committed a criminal offense but that before a warrant 
could be obtained the person will either flee or interfere with the evidence of a victim, 
a witness, or an accomplice. These are the same grounds that are provided in Article 
177(2)(a) and (b) with regard to detention. Finally, a police officer may arrest a person 
where he or she reasonably suspects that the person has violated the restrictive mea- 
sures imposed upon him or her. 

Where a warrantless arrest is made, the police officer must make an immediate 
report to the prosecutor, who is in charge of leading the investigation. The prosecutor 
will then decide how to proceed, as provided for in Paragraph 4. 

It is worth noting that in some legal systems, when a person is arrested, that is 
taken to mean that he or she is both apprehended and taken into police custody. In 
other legal systems, the term arrest is taken to mean only apprehension. For a person 
to be taken into police custody, a separate detention warrant is required. The MCCP 
envisages the former system of arrest. 
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Paragraph 5: Article 9(3) of the International Covenant on Civil and Political Rights, 
Article 7(5) of the American Convention on Human Rights, Article 5(3) of the Euro- 
pean Convention for the Protection of Human Rights and Fundamental Freedoms, 
Article XI of the Inter-American Convention on Forced Disappearance of Persons, 
Article 10(1) of the United Nations Declaration on the Protection of All Persons from 
Enforced Disappearances, and Principle 11(1) of the Body of Principles for the Protec- 
tion of All Persons under Any Form of Detention or Imprisonment all require that an 
arrested person be brought "promptly" before a judge. No definition of promptly is 
provided in international law. General Comment no. 8 of the United Nations Human 
Rights Committee states that "delays should not exceed a few days." The European 
Court of Human Rights has set no limit to the meaning of promptly; rather time limits 
have been assessed on a case by case basis. The European Court has ruled that holding 
a person for four days and six hours is a violation of Article 5(3) of the European Con- 
vention on Human Rights and Fundamental Freedoms (see Brogan v. United Kingdom, 
applicationnos. 11209/84, 11266/84 [1988] ECHR 24 [November 29, 1988]). In another 
case, it found that four days is consistent with Article 5(3) (see Egue v. France, applica- 
tion no. 11256/84). 

The MCCP sets seventy-two hours as the upper limit. This is toward the far end of 
the period within which a person should be brought before a judge in most states, but 
the drafters considered it preferable to allow for a slightly longer period given the inev- 
itable resource and other constraints faced by post-conflict states. Ideally, the authori- 
ties will bring the person before a judge in advance of this time limit, particularly in 
the case of juveniles (see Article 333 [1]). Where an arrested person is brought before 
the judge only after seventy-two hours, the police or the prosecutor should justify to 
the court why it took so long to bring the arrested person before it. 



Article 171: Arrest under Warrant 



1. Except as otherwise provided for in Article 170, a warrant is required for the 
arrest of a person. 

2. The prosecutor may mal<e an application for an arrest warrant where: 

(a) probable cause exists that the person has committed a criminal offense; 
and 

(b) reasonable grounds for detention under Article 177(2) exist. 

3. The application for an arrest warrant must contain the following: 

(a) the name of the suspect and any other identifying information, including 
the location of the suspect, if known; 

(b) a summary of the facts that are alleged to constitute a criminal offense 
and a specific reference to the criminal offense for which the arrest of the 
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suspect is sought, including a reference to the relevant legal provisions; 
and 

(c) a request to the competent judge to issue an arrest warrant. 

4. Where the requirements of Paragraph 2 are met, the competent judge may 
issue an arrest warrant. 

5. The arrest warrant must contain the following: 

(a) the name of the suspect and any other identifying information, including 
the location of the suspect, if known; 

(b) a summary of the facts that are alleged to constitute a criminal offense 
and a specific reference to the criminal offense for which the arrest of the 
suspect is sought, including a reference to the relevant legal provisions; 

(c) the authority authorized to execute the arrest warrant; 

(d) the date of the arrest warrant; and 

(e) the signature of the competent judge. 

6. A person arrested under a warrant must be brought before the court promptly 
and no later than seventy-two hours after arrest to determine the issue of 
detention under Article 175. 



Commentary 



An arrest is an obvious interference with a person's right to hberty, yet it can also be a 
necessary measure in criminal proceedings. As outlined in Article 169, the arrest must 
be both nonarbitrary and lawful. Under the MCCP, an arrest is lawful only where a 
warrant is obtained or where the grounds for an arrest without a warrant as defined in 
Article 170(1) are present. In some legal systems, when a person is arrested, it is taken 
to mean that he or she is both apprehended and taken into police custody. In other 
legal systems, the term arrest is taken to mean only apprehension. For a person to be 
taken into police custody, a separate detention warrant is required. The MCCP envis- 
ages the former system of arrest. 

An arrest under warrant of the sort contained in Article 171, namely a police arrest 
that is ordered by a judge, will likely be used rarely. Under the MCCP, the grounds 
upon which an arrest may be made are limited to those that are strictly necessary. In 
many states, a person maybe arrested where there is a "reasonable suspicion" or "prob- 
able cause" (see the definition in Article 1[40]) that he or she committed a criminal 
offense. The MCCP contains this standard in part but adds to it that an arrest warrant 
maybe issued only where the grounds of detention set out in Article 177(2) are present. 
In all other cases, except those specified in Article 170(1), a suspect should not be 
arrested. The prosecutor will continue the investigation, and if the prosecutor finds 
valid grounds to pursue the prosecution, the prosecutor may present an indictment to 
the court under Article 195. 
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The rationale for limiting the scope for use of an arrest warrant is that the drafters 
of the Model Codes believed that an arrest should not be used automatically for all 
suspects, especially for suspects in less serious crimes and for suspects who do not 
present a flight risk or a danger to the community. According to Amnesty Interna- 
tional's UnderstandingPolicing: A Resource for Human Rights Activists, "the decision as 
to whether or not to arrest a person depends on many factors such as the actual 
offense, the behavior of the suspect, as well as the experience and the skill of the police 
officer" (page 156). All too often, arrests leading to pretrial detention are conducted 
as a matter of common practice, leading to gross prison overcrowding and the unnec- 
essary pretrial detention of suspects. 

Paragraph 5: Reference should be made to the commentary to Article 170(5) for the 
discussion of the meaning of Paragraph 5. 



Article 172: Procedure upon Arrest 



1. When a person is arrested pursuant to an arrest warrant under Article 171, 
the police must give the arrested person a copy of the arrest warrant. 

2. At the time of arrest, the police must orally inform the arrested person, in a 
language he or she understands, of: 

(a) the reasons for his or her arrest; 

(b) his or her right to remain silent; and 

(c) his or her right to notify a family member or another appropriate person 
and his or her counsel. 

3. An arrested person must also be informed, both orally and in writing, in a lan- 
guage he or she understands, that he or she has the right to: 

(a) silence and not to incriminate himself or herself, and to be cautioned that 
any statement he or she makes may be recorded and used in evidence; 

(b) legal assistance of the arrested person's choice or if he or she qualifies 
for it, the right to be provided with free legal assistance in accordance 
with Article 67 or 68; 

(c) contact counsel and communicate with him or her freely and 
confidentially; 

(d) the presence of counsel during all questioning by police; 

(e) notify or require the police to notify a family member or another appropri- 
ate person of his or her choice about the arrest, place of detention, and 
any transfer of detention; 
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(f ) be brought promptly before a judge no later than seventy-two hours after 
arrest in order for the judge to assess the legality of arrest; 

(g) contact and communicate orally or in writing with a liaison office, con- 
sular post, or the diplomatic mission of the state of which he or she is a 
national, if the suspect is a foreign national, or with the representative of 
the competent international organization, if he or she is a refugee or is 
otherwise under the protection of an intergovernmental organization; 

(h) petition the court for release from any unlawful arrest or detention by fil- 
ing a motion for habeas corpus under Chapter 16 of the MGCP; 

(i) the assistance of an interpreter, free of cost, if the arrested person can- 
not understand or speak the language being used for questioning, and 
such translations as are necessary to meet the requirements of fairness; 
and 

(j) access to a doctor, including the right to be examined if the arrested per- 
son so wishes. If no doctor is available, the arrested person has the right 
to be examined by a nurse or another medical professional. 

4. No later than six hours after arrest, an arrested person must be given a writ- 
ten record specifying the reasons for arrest and providing details of his or her 
rights. 

5. Upon being given a written record of his or her rights, the arrested person 
must be asked by the police to sign the record acknowledging receipt of this 
record. Where the person refuses to sign the record, this must be noted in the 
record, as well as the reasons for the refusal to sign the record. 

6. An arrested person must be given written notification of the charges leveled 
against him or her. 

7. The arrested person must be registered by the police in accordance with the 
Model Detention Act and follow the other procedures set out in the Model 
Detention Act. 



Commentary 



Paragraph 1: Principle 12(2) of the Body of Principles for the Protection of All Persons 
under Any Form of Detention or Imprisonment requires that an arrested person 
receive a record of the arrest. Paragraph 1 partially gives effect to this international 
standard by requiring that the arrest warrant be made available. Possessing this infor- 
mation will be crucial where an arrested person seeks to challenge the lawfulness of his 
or her arrest under Chapter 16 or where the person is later seeking compensation for 
unlawful arrest under Chapter 17. It is also important to have the arrest warrant and 
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surrounding information as part of the "facilities" required to facilitate the right to 
prepare a defense under Article 61. 

Paragraph 2: The MCCP requires that the police give the arrested person some pre- 
liminary information at the exact moment of arrest. First, the person must be informed 
of the reasons for the arrest, as required by Article 9(2) of the International Covenant 
on Civil and Political Rights, Article 5(2) of the European Convention for the Protec- 
tion of Human Rights and Fundamental Freedoms, Article 7(4) of the American Con- 
vention on Human Rights, and Principle 10 of the Body of Principles for the Protection 
of All Persons under Any Form of Detention or Imprisonment. As is common in some 
states, the MCCP also requires that the arrested person be informed of his or her right 
to silence (see Article 57 and its accompanying commentary). Finally, the arrested 
person must be informed immediately of his or her right to contact a family member 
or another appropriate person and his or her counsel. Rule 92 of the United Nations 
Standard Minimum Rules for the Treatment of Prisoners requires the immediate noti- 
fication of this right. To facilitate this, some states provide that arrested persons are 
given standard information when they are arrested by a police officer that may go as 
follows: "You are being arrested on the suspicion of committing an offense under Arti- 
cle XX of the Model Criminal Code. You have the right to remain silent. You do not 
have to talk to me if you do not wish to do so. Anything you do say could be used in 
evidence against you in a court of law. You have the right to contact a family member 
and your lawyer. If you do not have a lawyer, you have the right to legal assistance of 
your choice or to be provided with legal assistance if you qualify under the law." 

Paragraph 3(a): This paragraph gives effect to the right to silence and the right to free- 
dom from self-incrimination set out in Article 57 of the MCCP. 

Paragraph 3(c): The right to communicate confidentially with counsel is protected 
under Article 70 of the MCCP and is discussed in detail in the accompanying 
commentary. 

Paragraph 3(d): Reference should be made to Article 71 and its accompanying 
commentary. 

Paragraph 3(e): Principle 16 of the Body of Principles for the Protection of All Persons 
under Any Form of Detention or Imprisonment requires that, promptly after arrest, 
an arrested person be allowed to inform a family member or another appropriate per- 
son of his or her arrest. The arrested person should be informed both orally and in 
writing of this right at the moment of arrest. The police should give an arrested person 
the opportunity to make telephone contact with a family member if this is feasible. If 
it is not feasible, the police must ensure that the family is informed of the arrest and 
the place of detention in some other manner. Family members also need to be informed 
of any transfers of an arrested person from one detention center to another. Reference 
should be made to the Model Detention Act. 

Paragraph 3(f): Reference should be made to Article 170(5) and Article 171(6), which 
describe the arrested person's right to be brought promptly before a judge. 
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Paragraph 3(g): The right to consular support for arrested persons derives from a 
number of sources, including the Vienna Convention on Consular Relations (Article 
36[a]), the International Convention on the Protection of All Persons from Forced 
Disappearances, Article 17(2)(d), the Body of Principles for the Protection of All Per- 
sons under Any Form of Detention or Imprisonment (Principle 16 [2]), and the Decla- 
ration on the Human Rights of Individuals Who Are Not Nationals of the Country in 
Which They Live (Article 10). It is incumbent upon the police to facilitate direct con- 
tact between the arrested person and the consular or diplomatic representative. The 
police must also permit full access by the representative to the arrested person. 

Paragraph 3(h): This paragraph requires the police to inform a person about his or her 
right to challenge the lawfulness of his or her detention at any stage of the proceedings. 
This right is set out in Chapter 16 and is given effect under Articles 339-345. 

Paragraph 3(1): Paragraph 3(i) requires that the arrested person be informed of his or 
her right to an interpreter. The right to an interpreter is found in Article 59 of the 
MCCP. 

Paragraph 3(j): General Comment no. 20 of the United Nations Human Rights Com- 
mittee states that the protection of a person from torture or cruel treatment or punish- 
ment (contained in Article 58 of the MCCP) requires that the person must have access 
not only to a lawyer and family members but also to a doctor. This right is also con- 
tained in the Body of Principles for the Protection of All Persons under Any Form of 
Detention or Imprisonment (Principle 24), the United Nations Standard Minimum 
Rules for the Treatment of Prisoners (Rule 24), and the European Prisons Rules (Rule 
29). The European Committee for the Prevention of Torture and Inhuman or Degrad- 
ing Treatment or Punishment (CPT) has advocated this "trinity of rights" for arrested 
and detained persons (see 12* General Report, CPT/Inf [2002] page 12, paragraph 40) 
and has further stated that there should be a formal legal recognition of this right. 
Where an arrested person requests, the police must call a doctor without delay and 
must not filter such requests (paragraph 42). The arrested person has the right to be 
fully examined by the doctor. Furthermore, the right of access to a doctor includes the 
right to a doctor of the person's choice (e.g., his or her own doctor), if he or she so 
wishes, or the right to a second medical examination (Principle 25 Body of Principles 
for the Protection of All Persons under Any Form of Detention or Imprisonment) . The 
examination of the arrested person must take place out of hearing, and preferably out 
of sight, of police officers (see CPT, 2"'' General Report, CPT/Inf [1992], page 3, para- 
graph 38). The results of this examination as well as relevant statements of the arrested 
person and the doctor's conclusions must be formally recorded and made available to 
the arrested person and his or her lawyer (Principle 26, Body of Principles for the Pro- 
tection of All Persons under Any Form of Detention or Imprisonment). 

Paragraphs 4 and 5: Beyond the obligations to provide information regarding the 
arrested person's rights under Paragraph 2 at the moment of arrest, additional obliga- 
tions must be met at a slightly later stage. At that point, the person must be informed 
of his or her rights both in writing and orally in a language that the person under- 
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stands. This means that the poUce should have a standard form that sets out the rights 
of an arrested person in various languages and is handed to the arrested person once 
the contents of the form have been read to him or her. The European Committee for 
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT) recommends "that a form setting out those rights in a straightforward manner 
should be systematically given to persons detained by the police at the very outset of 
their custody. Further, the persons concerned should be asked to sign a statement 
attesting that they have been informed of their rights and that such a measure would 
be easy to implement, inexpensive and effective in protecting an arrested person from 
any potential incidences of torture or other mistreatment" (European Committee for 
the Prevention of Torture (CPT) and Inhuman or Degrading Treatment or Punish- 
ment 6''' General Report, CPT/Inf (1996], page 21, paragraph 16). It is standard practice 
in many states that an arrested person is asked to sign the custody record verifying that 
he or she has been provided with a written copy of his or her rights. The right to be 
informed of a person's rights is crucial to their realization. Principle 13 of the Body of 
Principles for the Protection of All Persons under Any Form of Detention or Imprison- 
ment requires that any person from the moment of arrest be provided by the authori- 
ties with information on and an explanation of his or her rights and how to avail 
himself or herself of those rights. Note that the rights listed in Paragraph 3 also apply 
during the course of any period of detention, as stipulated in Paragraph 7. 

Paragraph 6: As required by Paragraph 2, an arrested person must be informed of the 
charges against him or her at the exact moment of arrest. Paragraph 6 requires that 
later on in the arrest procedure, the arrested person be given a written notification of 
the charges against him or her. This is usually contained in a charge sheet that is pre- 
sented to an arrested person by the police. The charge sheet does not have to provide a 
very detailed explanation of the full charges against the arrested person. Such detail is 
required only when the arrested person is formally accused of the criminal offense at 
the confirmation hearing under Article 201 . At that point, the accused must be informed 
in detail of the charges against him or her. This right is set out in Article 60, which 
should be referred to for further discussion on its meaning. 

Paragraph 7: Reference should be made to Section 2 of the Model Detention Act and 
its accompanying commentary, which discusses the importance of accurate record 
keeping at the time of arrest. 



Article 173: Questioning of an 
Arrested Person 



The questioning of an arrested person must be conducted in accordance with Arti- 
cles 106-109. 
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Article 174: Conditions of Detention of an 
Arrested Person 

The Model Detention Act applies to all persons arrested under the MCCP. 
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Part 2: Review of Legality of Arrest 
and Initial Detention Hearing 

Article 175: Initial Hearing before a Judge 

after Arrest 



1. The purpose of the initial detention hearing is to review the lawfulness of 
the arrest and to determine whether there are grounds for detention, bail, or 
restrictive measures other than detention or bail. 

2. The prosecutor, the suspect, and the suspect's defense counsel must be pres- 
ent at the initial detention hearing. 

3. At the commencement of the initial hearing, the competent judge must: 

(a) inform the suspect of the rights to which he or she is entitled during the 
investigation under Articles 54-71 and Article 172; 

(b) ensure that the rights of the suspect have been respected, particularly 
the right to legal assistance under Articles 65-71; and 

(c) inform the suspect of his or her right to silence and not to incriminate 
himself or herself during the hearing. 

4. The suspect, either personally or through his or her defense counsel, may raise 
objections before the competent judge concerning any allegations of ill treat- 
ment, violations of his or her rights by police or other authorities, or the 
unlawfulness of his or her arrest or detention. 

5. Where the suspect chooses to make a statement, the competent judge, the 
prosecutor, and the counsel for the suspect may ask pertinent questions of 
the suspect with respect to his or her statement. The suspect is not obliged 
to respond to any questions posed by the judge or the prosecutor, if doing so 
would violate his or her right to freedom from self-incrimination. 

6. The competent judge must assess whether the arrest of the suspect was law- 
ful based on information submitted by the prosecutor and the suspect, if he or 
she chooses to make a statement, personally or through defense counsel. 

7. If the arrest is deemed to have been unlawful, the competent judge must 
order that the suspect be released immediately. The order must be executed 
immediately. The competent judge must inform the suspect of his or her right 
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to seek compensation under Chapter 17. The competent judge must notify the 
office of the prosecutor to investigate the matter. 

If the arrest is deemed to have been lawful, the arrested person must be 
released unless the prosecutor submits an application for detention, bail, or 
restrictive measures other than detention under Article 186. 



Commentary 



Article 175 gives effect to the arrested person's right to be brought promptly before a 
judge that is expressed in Article 172 (3 ) (f ) . Reference should be made to the commen- 
tary to Article 170(5) for a discussion on the meaning of this right. Promptly, and 
within the time frame of seventy- two hours, whether it is on a weekday or weekend, 
the arrested person must appear before a judge, who is tasked with assessing the law- 
fulness of the arrest and determining whether the arrested person should be detained, 
subject to bail, or subject to restrictive measures other than detention or bail. The 
arrested person and his or her counsel must be present at the hearing. The arrested 
person may give evidence before the court, but he or she is not obliged to. The judge is 
required to "ensure" that the arrested person's rights have been respected and must 
inform the arrested person of all his or her rights. Under Paragraph 6, the arrested 
person must be given the opportunity to make allegations of mistreatment or unlaw- 
fulness of arrest or detention. The European Committee for the Prevention of Torture 
(CPT) recommends that the judge record any allegations of mistreatment in writing 
and order immediately a forensic medical examination and take the necessary steps to 
ensure that the allegations are properly investigated {12* General Report, CPT/Inf 
[2002], page 14, paragraph 45). This should be done even where the person does not 
bear visible external injuries. 

After assessing all the evidence, both from the prosecutor and from the arrested 
person, the judge must either confirm the arrest or deem the arrest to be unlawful. In 
assessing the lawfulness of arrest, similar factors to those outlined in the commentary 
to Articles 169 and 177 apply. Thus, the judge must assess all the circumstances sur- 
rounding the arrest, including compliance with the procedural requirements of the 
applicable law but also the probable cause that underpinned the arrest and the legiti- 
macy of the purpose of the arrest. 

Paragraph 4: Principle 37 of the Body of Principles for the Protection of All Persons 
under Any Form of Detention of Imprisonment provides that when an arrested person 
is brought before the judge, he or she must be given the opportunity to make a state- 
ment on the treatment received by him or her while in custody. 
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Part 3: Detention, Bail, and 

Restrictive Measures Other 

Than Detention 



Section 1; General Provision 



Article 176: Detention, Bail, and 

Restrictive Measures Other 

Than Detention 



The following warrants may be made against a suspect or an accused: 

(a) a warrant for detention or continued detention; 

(b) a warrant for bail; or 

(c) a warrant for restrictive measures other than detention. 



Commentary 



The general rule is that a person must be afforded his or her personal liberty and not 
be held in detention pending trial. General Comment no. 8 of the United Nations 
Human Rights Committee states that "[p] re-trial detention should be an exception 
and as short as possible" (paragraph 3). In some cases, a suspect will not have been 
arrested. In other cases, an arrested person will have been released under Article 175 
and will be at liberty pending trial. In exceptional circumstances, and only as provided 
for in Chapter 9, Part 3, a person may be subject to a restriction on his or her personal 
liberty or other restrictive measures. These measures must always be applied for by a 
motion of the prosecutor and should be determined by a judge at a hearing. A written 
warrant from a judge is necessary before any of the measures contained in Article 176 
can be undertaken. 
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Section 2; Detention 



Article 177: Grounds for Detention 



Except as otherwise provided for in the IVICCP or the applicable law, a warrant 
of the competent judge is necessary for the detention to be valid. 

Detention may be ordered against an arrested person only where there is 
probable cause that: 

(a) the suspect will flee to avoid criminal proceedings; 

(b) the suspect will destroy, hide, taint, or falsify evidence of a criminal 
offense or pressure, manipulate, or otherwise influence a witness, a vic- 
tim, or an accomplice; 

(c) the suspect will commit a criminal offense, repeat a criminal offense, 
complete an attempted criminal offense, or commit a criminal offense 
that he or she has threatened, if released. In considering this ground, the 
seriousness of the criminal offense of which the person is suspected, the 
manner or circumstances in which it was committed, and the suspect's 
personal characteristics, past conduct, the environment and conditions 
in which he or she lives, and other personal circumstances must be taken 
into account to ascertain this risk; or 

(d) public safety may be endangered if the suspect remains free. 



Commentary 



Paragraph 1: Principle 37 of the Body of Principles for the Protection of All Persons 
under Any Form of Detention or Imprisonment requires a written warrant of a judge 
for police to lawfully detain a person. Where a person is under detention without a 
written warrant for detention, he or she must be released immediately. 

Paragraph 2: Detention is a measure of last resort. According to Principle 39 of the 
Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment, "except in special cases provided by law," a person is entitled to release 
pending trial subject to conditions that may be imposed in accordance with the law. 
Paragraph 2 provides a list of circumstances that would justify the detention of a sus- 
pect. In all cases, there must be probable cause (see Article 1 [22] and its accompanying 
commentary for the definition of probable cause). The grounds set out in Paragraph 2 
were arrived at after a survey of criminal legislation in states around the world and the 
conditions under which they sanction pretrial detention. These grounds have also 
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been scrutinized by international human rights bodies. The first ground for pretrial 
detention is found in Article 6(1) of the European Convention for the Protection of 
Human Rights and Fundamental Freedoms. In the case of Yagci and Sargin v. Turkey, 
the European Court held that in determining the risk of flight, the court must look not 
only at the seriousness of the criminal offense but also at "a number of other relevant 
factors which may either confirm the existence of a danger of absconding or make it 
appear so slight that it cannot justify detention pending trial" (Yagci and Sargin v. Tur- 
key, application no. 16419/90;16426/90 [1995], ECHR 20 [June 8, 1995], paragraph 
52). The ground for detention provided for in Paragraph 2(b) has been recognized by 
the European Court of Human Rights (see Tomasi v. France, application no. 12850/87 
[1992], ECHR 53 [August 27, 1992], paragraphs 92-95), as has the risk of a person 
reoffending as set out in Paragraph 2(c) (see Toth v. Austria, application no. 11894/85 
[1991], ECHR 72 [December 12, 1991], paragraphs 69-70). The final ground justifying 
pretrial detention on the basis of public safety is similar to the public order ground 
recognized by the European Court in Tomasi v. France (paragraph 91) . The court found 
this ground to be an exceptional measure that can be employed only where there are 
concrete facts that the person's release would prejudice public order. Furthermore, the 
court held that continued detention is permissible only where the public order contin- 
ues to be threatened. 



Article 178: Conditions of Detention 



The Model Detention Act applies to a person detained under the MCCP. 



Commentary 



Article 178 relates to detainees as defined in Article 1(12), whereas Article 174 (which 
is similar in wording) relates to an arrested person as defined in Article 1(4). 



Section 3; Bail 



Article 179: Grounds for Bail 



Bail may be granted where: 

(a) probable cause exists that a suspect or accused has committed a crimi- 
nal offense; 
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(b) the only basis for the detention of the person is a fear that the person may 
flee; and 

(c) the person has promised that he or she will not go into hiding or leave his 
or her place of current residence without permission. 



Commentary 



Article 9(3) of the International Covenant on Civil and Political Rights provides that 
release from detention may be conditioned by guarantees to appear for trial. This pro- 
vision is also contained in Article 7(5) of the American Convention on Human Rights. 
As an alternative to detention, and as a means of ensuring the appearance of the 
accused at trial, a court may make the release of a suspect pending trial dependent 
upon the provision of bail. This is common practice in many states around the world. 
Under the MCCP, bail may be used as an alternative to pretrial detention where the 
court finds that the only possible ground upon which to detain the person is that there 
is a risk of flight. Given that pretrial detention should be a measure of last resort, the 
court should give serious consideration to whether bail is a viable option as opposed to 
detention in such a circumstance. 



Article 180: Provision of Bail 



Bail may be provided by the suspect or the accused. Bail may also be pro- 
vided by a third party in the form of personal liability under Paragraph 3(e). 

Bail consists of an amount of money determined in relation to the gravity of the 
criminal offense, the personal and family conditions of the suspect or the 
accused, and the material position of the person who gives bail. Where bail is 
posted by a third party under Paragraph 3(e), the court must examine the rela- 
tionship of the suspect or the accused with the person providing the security. 

Bail may be provided in: 

(a) cash; 

(b) securities; 

(c) valuable objects and other movable objects of high value that may be 
readily converted into cash and deposited for safekeeping; 

(d) a mortgage for the amount of bail on the real estate of the person who 
gives the bail; or 
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(e) the form of personal liability of one or more persons who undertake to 
pay the amount of bail in case the suspect or accused flees. 

4. The person posting bail must submit evidence to the competent court about 
his or her material position or the origin, ownership, or possession of any prop- 
erty posted as bail. 



Commentary 



The factors set out in Paragraph 2 are derived in part from the case law of the Euro- 
pean Court of Human Rights. Bail is not a punitive sanction. The purpose in assigning 
a specific monetary value is to guarantee the accused's presence at trial. In the case of 
Neumeister v. Austria (application no. 1936/63 [1968], ECHR 1 [June 27, 1968]), the 
European Court held that " [t] he guarantee provided for by that Article (Article 5 [3 ] ) 
[of the European Convention] is designed to ensure not the reparation of loss but 
rather the presence of the accused at the hearing. Its amount must therefore be assessed 
principally by reference to him, his assets and his relationship with the persons who 
are to provide the security, in other words to the degree of confidence that is possible 
that the prospect of loss of the security or of action against the guarantors incase of his 
non-appearance at the trial will act as a sufficient deterrent to dispel any wish on his 
part to abscond" (paragraph 14). Bail should be deposited with the registry (see the 
commentary to Article 23 of the MCCP). 



Article 181: Consequences of a 
Breach of a Warrant for Bail 



The suspect or the accused, and the person posting bail, if different, must be 
informed of the consequences of noncompliance with a warrant for bail prior 
to it being issued by the competent court. 

Where the suspect or the accused flees, the amount or the items posted as 
bail must be credited to the budget of [insert name of state]. 



Commentary 



Where a person breaches a bail warrant, he or she forfeits whatever money or security 
was deposited with the court. Where a third party has undertaken to pay bail, he or she 
must pay this amount. 
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Article 182: Cancellation of a Warrant for 
Bail during Criminal Proceedings 



1. The warrant for bail must be cancelled and a detention warrant for the sus- 
pect or the accused must be made by the competent court where: 

(a) the suspect or the accused, after being summonsed under Article 28 or 
29, fails to appear before the court or to justify his or her nonappearance; 

(b) the suspect or the accused prepares to flee; or 

(c) another ground for detention under Article 177(2) arises. 

2. The suspect or the accused must be informed by the competent court of the 
grounds for cancellation of a warrant for bail prior to it being issued by the 
court. 

3. Where the warrant for bail is cancelled, the money or items posted as bail 
must be returned or, if a mortgage was posted as bail, the mortgage must be 
removed. 



Commentary 



The cancellation of a bail warrant, under Article 182 in contrast to its breach under 
Article 181 where the suspect or accused flees, results in the return of whatever monies 
or securities were deposited with the court. It also results in the court issuing a deten- 
tion warrant instead. The latter occurs only where the suspect or the accused casts 
doubt upon the sufficiency of bail as a measure to secure his or her appearance in 
court, for example, where he or she fails to appear at a pretrial hearing or he or she 
prepares to flee. In other instances, other grounds of detention, such as the potential 
for interference with witnesses or evidence, may come to light and the court may 
determine that the suspect or accused should be detained. 



Article 183: Cancellation of a Warrant for 

Bail after the Completion of Criminal 

Proceedings 



The warrant for bail must be cancelled when an investigation is discontinued under 
Article 98 or where criminal proceedings are terminated by way of a final judg- 



300 • Chapter 9, Part 3 



merit. Where a penalty of imprisonment is imposed upon a convicted person, bail 
must be cancelled only after he or she has started to serve his or her term of 
imprisonment. 



Section 4; Restrictive Measures Other Than Detention 

Article 184: Restrictive Measures 
Other Than Detention 



1. As an alternative to detention or bail, or in addition to bail, restrictive mea- 
sures other than detention may be ordered against a suspect or an accused. 

2. Restrictive measures include: 

(a) house arrest of the suspect or the accused, alone or in the custody of 
another person; 

(b) a regime of periodic visits of the suspect to an agency or authority desig- 
nated by the competent judge; 

(c) the prohibition of the suspect or the accused from leaving a particular 
area designated by the competent judge; 

(d) the prohibition of the suspect or the accused from appearing at identified 
places or meeting a named individual(s); 

(e) the confiscation of the passport of the suspect or the accused; or 

(f) the prohibition of the suspect or the accused from staying in the family 
home, if the person is suspected or accused of domestic violence under 
Article 105 of the MCC. 

3. Restrictive measures other than detention may be ordered upon the applica- 
tion of the prosecutor or by a competent judge, of his or her own motion. 

4. Restrictive measures other than detention may be ordered only where there 
is a probable cause that restrictive measures are necessary to ensure: 

(a) the presence of the suspect or the accused at trial; 

(b) the integrity of evidence related to the alleged criminal offense; or 

(c) the safety or security of a victim, a witness, and another person related 
to the proceedings. 
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Commentary 



In lieu of detention or bail, or in addition to bail, the MCCP provides a list of restrictive 
measures that may be imposed upon a suspect or an accused. Unlike bail, which can 
be employed only where there is a risk of flight, restrictive measures may be employed 
as a less restrictive means to ensure the integrity of evidence or the safety of victims, 
witnesses, and other persons. In the latter case, restrictive measures may confine the 
suspect or the accused to a specified location (e.g., his or her home, an institution, or a 
specified geographical area), restrict his or her access to a location (e.g., the family 
home), or prohibit the suspect or the accused from appearing at an identified place or 
meeting with identified persons. In terms of securing the suspect's or the accused's 
presence at trial, a regime of periodic visits to an agency or authority appointed by the 
court or the confiscation of his or her passport may suffice instead of detention or bail. 
The competent judge must give due regard to the restrictive measures contained in 
Article 184 as an alternative to detention or bail. If restrictive measures are chosen, the 
judge should choose the options that are most necessary and proportionate in the 
circumstances. 



Section 5; Initial Procedure for Seeking Detention, Bail, or Restrictive 
Measures Other Than Detention 



Article 185: Prosecutorial Applications for 

Detention, Bail, or Restrictive Measures 

Other Than Detention 



1. The prosecutor may file an oral application for detention, bail, or restrictive 
measures other than detention at the initial hearing before a competent judge 
under Article 175. 

2. The prosecutor may also file a written application for detention, bail, or restric- 
tive measures other than detention at any other time. 



Commentary 



Detention should not be viewed as an automatic consequence of a person being 
arrested. In order for a person to be detained past the initial seventy-two hour limit set 
out in Article 170(5) and Article 171(6), the MCCP provides that a detention warrant 
must be obtained from a judge. The prosecutor may file a motion for detention that 
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can be heard in the course of the initial hearing before the judge under Article 175. In 
some cases, the prosecutor may not file a motion for detention of an arrested person 
at the time of the initial hearing; the need to detain the person may arise later, and 
the prosecutor may then file a motion that will be heard in a separate hearing under 
Article 186. 

Bail and restrictive measures other than detention also require the filing of a 
motion, followed by a hearing and a warrant issued by a competent judge. Like a 
motion for detention, a motion for bail or restrictive measures maybe heard at the ini- 
tial hearing under Article 175 or a motion may be filed subsequently and dealt with in 
a separate hearing under Article 186. 



Article 186: Determination of an 

Application for Detention, Bail, or 

Restrictive Measures Other Than 

Detention at the Initial Hearing under 

Article 175 



1. Where the prosecutor makes an oral application for detention, bail, or restric- 
tive measures other than detention under Article 186, he or she must submit 
the written decision to initiate the investigation, along with any other evidence 
supporting his or her request for detention, bail, or restrictive measures. 

2. The burden of proof is on the prosecutor to prove that continued detention, 
bail, or restrictive measures are necessary on the grounds set out in Articles 
177, 179, and 184, respectively. 

3. The standard of proof at the hearing is the balance of probabilities. 

4. Upon hearing the submission of the prosecutor and any statement by the sus- 
pect, the competent judge may: 

(a) where an application for detention has been filed, order the detention of 
the suspect where the grounds setout in Article 177(2) are found to exist 
on the balance of probabilities; 

(b) where an application for detention has been filed, order the release of the 
suspect, where the grounds that are alleged under Article 177(2) are not 
found on the balance of probabilities; 

(c) where an application for bail has been filed, order bail where the grounds 
set out in Article 179 are found to exist on the balance of probabilities; 
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(d) where an application for bail has been filed, order the release of the sus- 
pect without bail where the grounds set out in Article 179 are found not 
to exist on the balance of probabilities or where bail is determined to be 
unnecessary to secure the presence of the accused at trial; 

(e) where an application for restrictive measures has been filed, order restric- 
tive measures other than detention where one of the grounds set out in 
Article 184(4) are found to exist on the balance of probabilities; or 

(f) where an application for restrictive measures has been filed, order the 
release of the suspect without restrictive measures where the grounds 
set out in Article 184(4) are found not to exist on the balance of probabili- 
ties or where restrictive measures are determined to be unnecessary. 

5. Where the competent judge orders the release of the suspect, the order must 
be executed immediately. 

6. Where the competent judge makes a warrant for detention, bail, or restrictive 
measures other than detention, the judge must inform the suspect of his or 
her right to appeal the warrant under Article 192. 

7. Where the competent judge makes a warrant for detention, bail, or restrictive 
measures other than detention, a written and reasoned decision must be 
issued by the competent judge within forty-eight hours of the conclusion of 
the hearing. 

8. The warrant for detention, bail, or restrictive measures other than detention 
and the accompanying decision must be served upon the prosecutor, the sus- 
pect or the accused, and his or her counsel in accordance with Article 29. 

9. A warrant for restrictive measures other than detention, with the exception of 
house arrest under Article 170(2)(a), may be made for any period of time up 
until the final judgment. 

10. A warrant for bail may be made for any period of time up until the time the 
accused person is convicted, and subsequently imprisoned, or until the 
accused person is found to be not criminally responsible for the offense 
alleged. 

11. A warrant for detention or a warrant for the restrictive measure of house 
arrest under Article 170(2)(a) is valid for three months from the date the 
detainee was arrested. After three months, the warrant will expire and the 
suspect or the accused must be released or the prosecutor must seek another 
warrant for continued detention or a warrant for continuation of house arrest 
under Article 174. 

12. Where the prosecutor discontinues an investigation against a suspect or an 
accused who is subject to a warrant for detention, bail, or restrictive mea- 
sures, the prosecutor must inform the competent judge who issued in the war- 
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rant in writing within twenty-four hours. The competent judge must cancel the 
warrant for detention, bail, or restrictive measures within twenty-four hours of 
receiving this notification, and the warrant must be executed immediately. 

13. At any time outside of a hearing on detention, the competent judge may of his 
or her own accord terminate a warrant for detention or a warrant for restric- 
tive measures where the grounds for detention set out in Article 177(2) are no 
longer valid or the grounds set out in Article 184(4) for restrictive measures 
are no longer valid. 

14. Termination of the warrant for detention or the warrant for restrictive mea- 
sures may be done only with the consent of the prosecutor, except as pro- 
vided for in Paragraph 15. 

15. Where the competent judge and the prosecutor cannot reach agreement on 
the issue of termination of the warrant for detention or restrictive measures, 
the competent judge must request the appeals court to rule on the matter. 

16. The appeals court must make a ruling within forty-eight hours of receiving the 
request from the competent judge. 



Commentary 



At the initial hearing before a judge under Article 175, the judge will determine the 
legality of the arrest. During the course of the hearing, the prosecutor may indicate to 
the judge that he or she wishes to make an oral application for detention, bail, or 
restrictive measures other than detention. Where the prosecutor seeks to make such 
an oral application, the competent judge must hear the application during the same 
hearing. The prosecutor must submit to the competent judge his or her decision to ini- 
tiate an investigation and then prove to the judge that the grounds for detention set out 
in Article 56 exist. The fact that the burden is on the prosecutor to prove the grounds 
of detention is consistent with the presumption of innocence of the suspect set out in 
Article 59. The standard of proof applicable at the hearing is that of the "balance of 
probabilities." It is a lesser standard than the "beyond reasonable doubt" standard set 
out in Article 216 that applies to the final determination of the criminal responsibility 
of the accused person. The balance of probabilities standard is sometimes called the 
"preponderance of evidence." 

Once the prosecutor and the suspect and his or her counsel have had the opportu- 
nity to make submissions to the court, the judge must issue the warrant for detention, 
bail, or restrictive measures other than detention or order the release of the suspect 
pending trial. A written decision should be issued after the conclusion of the hearing. 
This decision will be important if the suspect wishes to appeal it under Article 192. 

A warrant for bail will be effective until the accused is either imprisoned or released 
pursuant to a finding that he or she is not criminally responsible for the offenses 
charged. A warrant for restrictive measures, except for house arrest (which follows the 
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same rules and principles applicable to detention), can last the duration of trial and 
until the final determination of the case. A warrant for detention and a warrant for 
house arrest, in contrast, are temporary measures (three months in duration) that must 
be renewed and reordered in order to make them effective. The issue of pretrial deten- 
tion in post-conflict states was discussed extensively by the Model Codes drafters. In 
the past, illegal pretrial detention, or detention of persons beyond the legal limitations 
of a detention warrant, has been a huge problem in post-conflict states. People have 
been left in detention for long periods of time awaiting trial. Where there is no periodic 
review of detention by a judge, or no time limits on the detention warrant, this can lead 
to violation of the right to trial within a reasonable time set out in Article 63, and the 
associated right to trial without undue delay also in Article 63. By providing that deten- 
tion warrants are temporary and by placing the onus on the prosecutor to renew the 
detention warrant, the drafters sought to address the problem of excessive pretrial 
detention. 

Paragraph 8: Principle 11 of the Body of Principles for the Protection of All Persons 
under Any Form of Detention or Imprisonment requires that a warrant for detention 
and the reasons for detention must be communicated fully and promptly to the 
detained person. 



Article 187: Application for Detention, 

Bail, or Restrictive Measures Other Than 

Detention Other Than at the Initial 

Detention Hearing 



1. The prosecutor may file a written application for detention, bail, or restrictive 
measures other than detention at any time with the registry of the competent 
trial court. 

2. Upon receipt of the application, the registry must forward the application to 
the competent judge. 

3. The competent judge must schedule a time and date for a hearing. 

4. Notice of the hearing must be served upon the prosecutor, the suspect or the 
accused, and his or her counsel in accordance with Article 27. 

5. The provisions of Article 175 apply, with the necessary modifications, to a 
hearing on a written application for detention, bail, or restrictive measures 
other than detention. 
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Commentary 



If, subsequent to the initial hearing where the suspect has been released without bail or 
other restrictive measures, the prosecutor believes that grounds for detention, bail, or 
restrictive measures have arisen, he or she may file a written application. The applica- 
tion will be heard at a separate hearing in the presence of the competent judge, the 
prosecutor, the suspect or the accused, and his or her lawyer. The hearing will be run 
in exactly the same way as the hearing of an oral application at the initial hearing (see 
Article 186). 



Section 6; Procedure for Seeking Continued Detention or Continued 
House Arrest of a Suspect or an Accused 



Article 188: Hearing on Continued 
Detention or Continued House Arrest 



1 . The suspect or the accused may be detained or held under house arrest after 
the expiration of a three-month warrant only when a warrant for continued 
detention or continued house arrest is obtained. 

2. Continued detention or continued house arrest may be ordered only where 
the prosecutor demonstrates that: 

(a) grounds for detention under Article 177(2) exist; or 

(b) one of the grounds for house arrest under Article 1 84(4) exist; and 

(c) all reasonable steps are being taken to speedily conduct the investigation. 

3. The prosecutor must file a written application for continued detention or con- 
tinued house arrest of a suspect with the competent trial court prior to the 
expiration of the previous detention warrant. 

4. The competent judge must schedule a hearing on the application for contin- 
ued detention or continued house arrest prior to the expiration of the warrant 
for detention or warrant for house arrest. The prosecutor and the suspect or 
the accused must be notified of the hearing in accordance with Article 29. 

5. Article 186(3)-(16) applies, with the necessary modifications, to a hearing on 
continued detention or continued house arrest. 

6. A warrant for continued detention or continued house arrest is valid for three 
months after the date of the hearing on continued detention or continued 
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house arrest. After three months, the warrant for continued detention or con- 
tinued house arrest will expire and the suspect or the accused must be 
released or the prosecutor must seek another warrant for continued detention 
or continued house arrest under Article 187. 



Commentary 



As discussed in the commentary to Article 186, the detention of a suspect or accused 
will expire after three months. The purpose of Article 188 is to ensure that there is 
continual review of and oversight over detention. This is in line with Principle 39 of 
the Body of Principles for the Protection of All Persons under Any Form of Detention 
or Imprisonment, which provides that a judicial authority "shall keep the necessity of 
detention under review." A number of post-conflict states have been criticized for their 
failure to provide for continuing review of detention. For example, the Organization 
for Security and Cooperation in Europe's Legal Systems Monitoring Section (LSMS) 
in Kosovo criticized the United Nations Mission in Kosovo (which was charged with 
the power to make and administer criminal law) for its failure to amend the law to 
provide for periodic review of detention. 



Section 7; Time Limits for Detention or House Arrest and Procedure 
for Seeking an Extension of Time Limits 

Article 189: Time Limits for 
Detention or House Arrest 



1. A suspect or an accused may be kept in pretrial detention or pretrial house 
arrest for no longer than is necessary to undertake an effective investigation 
of the criminal offense and to present an indictment under Article 195. The 
investigation must be concluded within a reasonable time, taking into account 
the complexities of the case and the conduct of the parties. 

2. Except as provided for in Article 190, the maximum period of detention of a 
suspect or an accused prior to the presentation of an indictment under Article 
195 is twelve months from the date of the suspect's arrest. 

3. Except as provided for in Article 190, the maximum period of detention of a 
suspect or an accused after the presentation of the indictment under Article 
195 until the date of the commencement of the trial is twelve months. 
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The two-year maximum period of pretrial detention may be extended under 
Article 190. 



Commentary 



A detained person has the right to a trial within a reasonable time or release pending 
trial. There is no objective standard as to what constitutes a reasonable time (see the 
commentary accompanying Article 63). Many criminal procedure codes around the 
world do not provide for a maximum period of pretrial detention. In some instances, 
this can lead to persons being detained for longer than the potential maximum pen- 
alty of the offense for which they are charged. This is the reason why the drafters of the 
MCCP decided to provide an upper limit on the time a suspect or an accused may 
spend in pretrial detention. 



Article 190: Procedure for Extending the 
Time Limits for Detention or House Arrest 



1. The prosecutor may apply to the judge administrator of the competent trial 
court for an extension of the maximum period of the preindictment detention 
or house arrest. 

2. The prosecutor must file a written application for the extension of the maxi- 
mum period of detention or house arrest with the judge administrator of the 
competent trial court prior to the expiration of the previous warrant for con- 
tinued detention. 

3. The judge administrator must schedule a hearing on the written application of 
the prosecutor for the extension of the maximum period of detention or house 
arrest. The prosecutor and the suspect or the accused must be notified of the 
hearing in accordance with Article 29. 

4. The provisions of Article 186, with the necessary modifications, apply to a 
hearing on the extension of the maximum period of detention or house arrest. 

5. The maximum period of detention or house arrest may be extended for up to 
twelve months only where: 

(a) exigent circumstances exist; and 

(b) the failure to present the indictment within twelve months from the date 
of the suspect's arrest or to commence the trial within twelve months 
after the confirmation of the indictment is due to the complexity of the 
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case or to other factors not attributable to the prosecutor or the compe- 
tent judge. 

6. The burden of proof is on the prosecutor to prove that the extension of the 
maximum period of detention or house arrest is necessary on the grounds set 
out in Paragraph 5. 

7. The standard of proof at the hearing is the balance of probabilities. 

8. Where the judge administrator finds that the grounds set out in Paragraph 5 
have not been proven on the balance of probabilities, he or she must order the 
release of the suspect upon the expiration of the previous warrant for contin- 
ued detention. 

9. Where the judge administrator finds that the grounds set out in Paragraph 5 
have been proven on the balance of probabilities, he or she may make a war- 
rant for the extension of the maximum period of detention. The exact length 
of detention must be specified in the warrant. 

10. The detention of a person subject to a warrant for the extension of the maxi- 
mum period of imprisonment does not affect the application of Article 187. 
The prosecutor must apply for the continued detention of the suspect or the 
accused every three months under Article 187. 

11. Where the judge administrator makes a warrant for extension of the maxi- 
mum period of detention, he or she must inform the suspect of his or her right 
to appeal the warrant under Article 192. 

12. Where the judge administrator makes a warrant for extension of the maxi- 
mum period of imprisonment, a written and reasoned decision must be issued 
by him or her within forty-eight hours of the conclusion of the hearing. 

13. The decision must be served upon the prosecutor and upon the suspect or the 
accused and his or her counsel in accordance with Article 29. 



Commentary 



The prosecutor's application for extension of the time limit for detention and house 
arrest proceeds in much the same way as an application for detention or continued 
detention. A hearing must be called with the suspect or accused and his or her counsel 
present, and the prosecutor must make a case for the extension of the time limits based 
on the existence of "exigent circumstances." As an additional criterion, the prosecutor 
must convince the court, on the balance of probabilities, that the failure to present an 
indictment or commence the trial before the expiration of the legal time limits is due 
to factors beyond the control of the prosecutor, for example, where a case involves a 
number of alleged complex transnational organized criminal activities. 
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Where the judge orders that a person may be detained beyond the expiration of the 
time limit, the detention must be renewed at three-month intervals upon the applica- 
tion of the prosecutor. If, after the expiration of another twelve months, the trial has 
not commenced, the detainee must be set free pending trial. If, upon hearing the appli- 
cation for the extension of the period of detention, the judge determines that the crite- 
ria set out in Paragraph 5 have not been proven, the detained person must be released 
pending trial. 



Section 8; Detention and House Arrest after the Presentation of the 
Indictment and during the Trial 



Article 191: Competent Judges to Hear 

Detention Issues after the Confirmation of 

the Indictment and during the Trial 



1 . After the indictment has been confirmed, the presiding judge assigned to hear 
the trial must review the detention or house arrest of the accused person as 
provided for in the IVICCP. 

2. It is the duty of the presiding judge to review the necessity of continued 
detention or continued house arrest. The prosecutor is not required to file a 
written application for continued detention or continued house arrest under 
Article 187. 

3. The provisions of Article 186, with the necessary modifications, apply to the 
review of continued detention or continued house arrest during the trial. 



Commentary 



Prior to the confirmation hearing, in order to continue to detain or subject a person to 
house arrest, the prosecutor must file an application with the court and a hearing must 
be called in accordance with Article 188. This hearing is conducted by a judge assigned 
to hear the application (under the MCCP there is no one pretrial judge; individual trial 
court judges are randomly selected to hear matters relating to pretrial proceedings). 
Once the indictment has been confirmed under Article 201, either a single judge or a 
panel of judges will be selected to hear the trial. From this point on, the single judge or 
the presiding judge will be responsible for overseeing the continued detention or con- 
tinued house arrest of an accused person. 
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The validity of continued detention or continued house arrest will have been 
decided upon at the confirmation hearing as required under Article 201. Article 202 
requires that the trial must take place within a month. Thus, the first-time detention or 
house arrest will need to be reviewed by the single judge or the presiding judge of the 
panel during the trial three months after the confirmation hearing and every three 
months thereafter. Because the trial is ongoing and the prosecutor and the defense will 
be present during it, the requirement that the prosecutor file an application for contin- 
ued detention or continued house arrest with the court and that there is a separate 
detention hearing is dispensed with per Paragraph 2. It is the duty of the presiding 
judge, at intervals of three months, to review the necessity for detention or continued 
detention. 



Section 9; Appeals Relating to Detention, Continued Detention, or 
Restrictive Measures Other Than Detention 



Article 192: Appeal of Orders for 

Detention, Continued Detention, or 

Restrictive Measures Other 

Than Detention 

1. The defense may, under Article 295, appeal: 

(a) a warrant for detention; 

(b) a warrant for continued detention; and 

(c) a warrant for restrictive measures other than detention. 

2. The prosecutor may appeal a decision of the court to refuse a warrant for 
detention, continued detention, or restrictive measures under Article 295. 



Commentary 



An interlocutory appeal of the granting or the refusal to grant a warrant for detention, 
continued detention, or restrictive measures other than detention is permissible under 
the MCCP (see Articles 295-297 and their accompanying commentaries that set out 
the procedure to be followed in making such an appeal). 
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Chapter 10: Indictment, 

Disclosure of Evidence, and 

Pretrial Motions 

Part 1: The Indictment 
Article 193: Joinder of Accused Persons 



Persons accused of the same or different criminal offenses committed in the 
course of the same transaction may be charged jointly in one indictment. 



Commentary 

The joinder of accused persons in an indictment, or "party joinder" as it is sometimes 
called, is almost universally provided for in domestic criminal procedure laws. It 
allows the prosecutor, upon the consent of the competent judge, to file one indictment 
against one or more persons for related offenses. The practical effect is that the persons 
are tried jointly. This is a valuable tool to promote judicial economy because it saves 
the prosecutor from having to present the same or closely related evidence at a number 
of different trials. It also saves the court time and prevents witnesses from having to 
undergo the trauma of testifying at different trials. Joinder of persons accused of "the 
same or different" criminal offenses is permissible where there is some relationship 
between the alleged criminal offenses. In Article 193, the standard used is whether the 
persons committed the offenses "in the course of the same transaction." The term 
"transaction" as defined in Rule 2 of the International Criminal Tribunal for the for- 
mer Yugoslavia Rules of Procedure and Evidence is "a number of acts or omissions 
whether occurring in one event or a number of events at the same or different loca- 
tions and being part of a common scheme, strategy or plan." There is no need for the 
acts or omissions to have been carried out at the same time. This standard is used in 
many countries around the world. It implies that there is a logical relationship — known 
as "connexite," or the "nexus requirement" in some states — between the criminal 
offenses committed by the accused persons. After the accused persons have been 
jointly indicted and are on trial, the trial court may order that they be tried separately 
if the requirements of Article 219 are met. 
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Article 194: Joinder of Criminal Offenses 



Two or more criminal offenses must be joined in one indictment if the series of acts 
committed together form the same transaction and the criminal offenses were 
alleged to have been committed by the same person. 



Commentary 



The joinder of criminal offenses means that all offenses alleged will be tried at one trial 
rather than at different trials. This is standard practice around the world and has many 
of the same advantages that joinder of accused persons has. The criterion for joining 
criminal offenses is the same as that for joinder of accused persons, namely, that the 
offenses joined in the indictment form the same transaction. The criminal offenses do 
not have to occur at the same time and place, although this will be indicative of offenses 
that formed part of the same transaction. 
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Part 2: Presentation and 

Confirmation of an Indictment and 

Disclosure of Evidence prior to the 

Confirmation Hearing 

^^^^^M General Commentary ^^^^^m 

There are many different models around the world for the presentation and confirma- 
tion of an indictment against a person, and the mechanism may differ in a domestic 
setting depending on the seriousness of the offense of which a person is accused. In less 
serious cases, a judge may not be required to confirm the charges. The charges may be 
brought by the police, the prosecutor, or the investigating judge. In more serious cases, 
the indictment usually needs to be reviewed by a court before the prosecutor can pro- 
ceed to trial. The court may make the final decision; in some systems, this decision is 
made by a grand jury. The purpose of examining the indictment pretrial is to ensure 
that there is sufficient evidence against the accused person to merit a trial taking place. 
Where there is insufficient evidence, the indictment will be rejected and the suspect 
(as defined in Article 1[43]) will not become an accused (as defined in Article 1[1]) and 
will not be tried under the indictment presented to the court. 

In some systems, the review of the indictment may be a "paper review." In many 
legal systems, however, the review is done at a hearing. The nature of the hearing and 
the depth of inquiry into the evidence vary from state to state. In some states, only the 
prosecutor and relevant witnesses may be present. The defense is not allowed to be 
present or to present evidence. In other systems, the defense may be present and may 
refute evidence introduced by the prosecutor but may not bring evidence itself or call 
its own witnesses. In yet other systems, both the prosecutor and the defense may be 
present and both may bring evidence before the court, including witnesses. 

The indictment facilitates the right of the suspect to be informed in detail of the 
charges against him or her, a right provided for under Article 60 of the MCCP. 

Under Article 201 of the MCCP, the indictment must be examined by a single 
judge at a confirmation hearing. Prior to this, the indictment must be formally pre- 
sented to the court (Article 195) and then forwarded to the defense, who can file a 
response to the indictment in advance of the hearing. Where the suspect has not 
waived the right to a confirmation hearing, the competent judge will set a time and 
date for the hearing and both parties maybe present. At the confirmation hearing, the 
prosecutor presents relevant evidence and witnesses in order to prove that on the bal- 
ance of probabilities the suspect committed the criminal offenses charged in the 
indictment. The confirmation hearing is not a mini trial; it is not an adversarial pro- 
ceeding. The prosecutor plays the main role in presenting evidence, although the sus- 
pect may make a statement to the court. 
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Article 195: Presentation of an Indictment 



1 . A prosecutor may present a written indictment of the suspect to the compe- 
tent trial court. 

2. The indictment must be filed with the registry of the competent trial court. 

3. The written indictment must include: 

(a) the first name, surname, date of birth, place of birth, nationality, and 
address of the suspect; 

(b) a statement identifying the provisions of the applicable law that the sus- 
pect is alleged to have violated; 

(c) the alleged time and place of commission of the criminal offense; 

(d) a complete and accurate description of the legal elements constituting 
the criminal offense the suspect is accused of; 

(e) a concise statement of the facts upon which the accusation is made; 
and 

(f) a request for the trial of the suspect. 

4. In addition to the indictment, the prosecutor must file a list describing the evi- 
dence that supports the indictment with the registry of the competent trial 
court. 



Commentary 



Once the prosecutor has completed the investigation of the suspect, and when the 
prosecutor has gathered sufficient evidence to meet the burden of proof required at the 
confirmation hearing, he or she will present an indictment to the court. In some states, 
this is known as "preferring an indictment." 



Article 196: Receipt of an Indictment by 
the Court and Notification of the Suspect 



1. Upon receipt of the indictment by the registry, the indictment and the list of 
supporting evidence under Article 197(1) must be forwarded by the registry 
to the competent judge. 
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2. Where the competent judge finds that the indictment does not comply with 
the provisions of Article 195(3), he or she must return the indictment to the 
prosecutor to amend the indictment. 

3. The prosecutor must amend the indictment within three days and submit the 
amended indictment to the registry, which must then forward the indictment 
to the competent judge. 

4. The registry must ensure that notification of the indictment is promptly served 
upon the suspect in accordance with Article 27. 

5. The notification must: 

(a) state that an indictment against the person has been presented to the 
trial court; 

(b) state the name of the competent trial court at which the indictment was 
filed; 

(c) state the date upon which the indictment was received by the registry of 
the trial court; 

(d) inform the suspect and his or her counsel, if any, that the defense has the 
right to submit a response to the indictment within eight working days of 
receipt of the indictment; and 

(e) inform the suspect and his or her counsel, if any, that the defense can 
waive the right to a confirmation hearing within eight working days of 
receipt of the indictment. 

6. The notification of the indictment must be accompanied by a copy of the 
indictment. 



Article 197: Disclosure of Evidence to the 
Defense prior to the Confirmation Hearing 



1. The registry of the trial court must forward the following to the suspect in 
addition to the notification of the indictment and the indictment itself under 
Article 196: 

(a) a copy of the list of evidence supporting the indictment; 

(b) copies of prior statements made by witnesses and submitted to the com- 
petent judge by the prosecutor. Prior statements may be redacted, and 
any information that may lead to the identification of a witness deleted. 
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if a witness is subject to a protective measure order or order for witness 
anonymity that precludes the identity of the witness being disclosed to 
the defense; and 

(c) copies and records of any statements made by the accused person to the 
police or the prosecutor. 

Any new evidence or witness statements that will be used in the confirma- 
tion hearing that were not forwarded to the suspect at the time of the notifica- 
tion of the indictment under Paragraph 1 must be forwarded to the registry of 
the competent trial court and subsequently served upon the suspect in accor- 
dance with Article 27. 



Article 198: Response to the 
Indictment by the Suspect 



The defense may file a response to the indictment with the registry of the 
competent trial court within eight working days. 

The response to the indictment may include written objections to the indict- 
ment, legal and factual observations with respect to the indictment, and any 
preliminary motions the defense wishes to raise under Article 212. 



Article 199: Waiver of the 
Right to a Confirmation Hearing 

1 . The suspect may waive his or her right to a confirmation hearing. 

2. Where the suspect waives his or her right to a confirmation hearing, the case 
must proceed to trial without a confirmation hearing if the competent judge 
finds on the basis of the evidence before him or her that probable cause exists 
that the suspect committed the criminal offenses set out in the indictment. 

3. Where the suspect chooses to waive his or her right to a confirmation hear- 
ing, he or she must submit a written request to the competent judge explicitly 
waiving the right within eight working days of receipt of the indictment. 
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4. The competent judge must issue a written decision not to hold a confirmation 
hearing upon the request of the suspect if the competent judge is satisfied, by 
the written request, that the suspect understands the right to be present at 
the hearing and the consequences of waiving this right. 

5. The competent judge must immediately inform the prosecutor of his or her 
decision not to hold a confirmation hearing at the request of the suspect and 
serve a copy of the written decision not to hold a confirmation hearing upon 
the prosecutor in accordance with Article 27. 

6. Iftherequestby the suspect for waiver of the confirmation hearing is rejected, 
the competent judge must set a time and date for the confirmation hearing. 

7. Where the suspect has waived his or her right to a confirmation hearing, the 
competent judge must automatically confirm the indictment. 



Commentary 



The suspect may choose to go straight to trial rather than have a confirmation hearing. 
This occurs usually where the suspect does not contest the evidence against him or her. 
Where the suspect submits a request for waiver of the confirmation hearing, the judge 
must, nonetheless, conduct a review of the evidence against the suspect under Para- 
graph 2 to ascertain whether sufficient evidence against the suspect exists. Where the 
judge nullifies the request for waiver, the confirmation hearing will proceed and the 
prosecutor will be required to bring additional evidence to meet the burden of proof. 



Article 200: Amendment of an Indictment 
prior to the Confirmation Hearing 



1. Prior to the commencement of the confirmation hearing, the prosecutor may 
amend the indictment without the leave of the competent judge. 

2. Where the prosecutor amends the indictment, the newly amended indict- 
ment must be filed with the registry of the competent court. 

3. The newly amended indictment must be served upon the suspect and his or 
her counsel in accordance with Article 27. 

4. Where the indictment is amended before the confirmation hearing, the sus- 
pect may file a motion at trial under Article 212 for a delay in proceedings to 
prepare his or her defense with respect to any new matters alleged. 
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Commentary 



Before the indictment has been officially confirmed by the court at the confirmation 
hearing, the prosecutor may substantively amend it, even after it has been presented to 
the court. The defense must receive a copy of the newly amended indictment as soon 
as possible. Not only that, the defense must be given adequate time to study the new 
indictment and prepare for the confirmation hearing. Where the prosecutor amends 
the indictment close to the confirmation hearing, the defense may seek to delay the 
date of the hearing under Article 201. Once the indictment has been confirmed and 
the trial is pending, the prosecutor cannot make material amendments to it, save with 
the permission of the court as set out in Article 203. 



Article 201: Confirmation Hearing 



1. Upon the expiration of eight days after notification of the indictment on the 
defense or, alternatively, upon receipt of the response of the defense under 
Article 198, the competent judge must set a time and date for a confirmation 
hearing. The confirmation hearing must be held within twenty working days 
thereafter. 

2. The prosecutor and the defense must be given notice of the confirmation 
hearing in accordance with Article 27. Any witnesses must be summonsed in 
accordance with Article 33. The competent judge must summon the suspect 
in accordance with Article 29, if he or she is not already in detention, to 
appear at the confirmation hearing. 

3. At the commencement of the confirmation hearing, the competent judge 
must: 

(a) satisfy himself or herself that the suspect has read, or has had read to 
him or her, the indictment and that the suspect understands the nature 
and content of the charges against him or her. If there is a doubt about the 
suspect's understanding of the indictment, the competent judge must 
order the prosecutor to explain the indictment to the suspect in a way 
that he or she can understand it without difficulty; 

(b) ensure that the rights of the suspect, under Articles 54-71 and Article 
172, have been respected, particularly the right to legal assistance; 

(c) inform the suspect of his or her right to silence and his or her right not to 
incriminate himself or herself at the hearing; 

(d) rule on any motions under Article 212, including motions for additional 
evidence filed by the defense; and 
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(e) afford the suspect the opportunity to make an admission of criminal 
responsibility. If the suspect makes an admission of criminal responsibil- 
ity, the competent judge must proceed as provided for in Article 87. 

4. The burden of proof is on the prosecutor. 

5. The standard of proof at the confirmation hearing is the balance of probabilities. 

6. The suspect, either personally or through his or her defense counsel, may 
make a statement during the hearing. If he or she chooses to make a state- 
ment, the competent judge, the prosecutor, and the counsel for the suspect 
may ask pertinent questions of the suspect with respect to his or her state- 
ment. The suspect is not obliged to respond to any questions posed to him or 
her. 

7. After hearing the statements of the prosecutor and the suspect, either per- 
sonally or through his or her counsel, the competent judge may confirm the 
indictment if it is proven, on the balance of probabilities, that the suspect 
committed the criminal offense or offenses set out in the indictment. 

8. The competent judge must dismiss the indictment and order a termination of 
the criminal proceedings if he or she finds that: 

(a) jurisdiction over the criminal offense cannot be asserted under Articles 
4-6 of the MCC; 

(b) jurisdiction over the person in question cannot be asserted under Article 
7 of the MCC; 

(c) jurisdiction over the person in question cannot be asserted because the 
person has been tried for the criminal offense and has been finally con- 
victed or acquitted under Article 8 of the MCC; 

(d) the investigation and prosecution of the criminal offense are barred by 
the statute of limitations under Article 9 of the MCC; 

(e) there is insufficient evidence that a criminal offense has been committed 
by the person in question; or 

(f) the person in question has died. 

9. Where a judge confirms the indictment of a person who is subject to deten- 
tion or house arrest, at the end of the hearing the judge must review the 
detention or house arrest in accordance with Article 188. 

10. Where a person is not already detained or subject to house arrest, bail, or 
restrictive measures other than detention or bail, the prosecutor may file an 
oral motion with the court for an order for detention, an order for bail, or an 
order for restrictive measures other than detention. The procedure set out in 
Article 1 87 must be followed in determining whether to grant the order. 
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Commentary 



As discussed in the general commentary to this section, an indictment is confirmed 
via many different models. The standard of proof required at a confirmation hearing 
also varies from country to country. In some systems, the standard required is a "prima 
facie case." In others, a "sufficient suspicion" is required. The drafters of the Model 
Codes considered many options from around the world and, after much discussion, 
decided upon the inclusion of a judicial hearing at which the prosecutor presents evi- 
dence and witnesses in order to prove that "on the balance of probabilities" the suspect 
committed the criminal offenses alleged. During the course of the confirmation hear- 
ing, the defense is entitled to be present. 

A secondary purpose of the confirmation hearing that especially applies to detained 
suspects is to ensure that the competent judge conduct a review and examination of 
whether the rights of the suspect have been respected. The judge at a detention hearing 
and a hearing for continued detention, bail, or restrictive measures other than deten- 
tion also has such an obligation. These hearings give the suspect and his or her counsel 
the opportunity to make claims regarding the violation of his or her rights or other 
mistreatment. 

Once the confirmation hearing is over, the prosecution and the defense will work 
to prepare the case for trial. From the defense perspective, the prosecutors must fulfill 
their disclosure obligations and provide the defense with the materials outlined in Part 
3 of this chapter. This enables the suspect and his or her counsel to adequately prepare 
their defense as required under Article 61. 

Paragraph 5: Reference should be made to Article 1(36) for a discussion on the differ- 
ent standards of proof contained in the MCCP and on the meaning of "standard of 
proof." The standard of proof at the confirmation hearing is that of the balance of 
probabilities, also called the "preponderance of the evidence." It is the standard usu- 
ally employed in civil cases. The balance of probabilities standard requires that evi- 
dence of convincing force exists, more than just a mere possibility that a proposition is 
true. Some commentators have stated that the standard is satisfied if there is a greater 
than 50 percent chance that the proposition is true. Others have stated that the test is 
met where it is "more probable than not" that the proposition is true or where the evi- 
dence brought forward would incline a fair and impartial mind to believe the proposi- 
tion is true. 



322 • Chapter 10, Part 2 



Article 202: Duration between the 
Confirmation Hearing and the Trial 

The trial must commence within one month of the confirmation of the indictment. 

^^^^^^^m Commentary ^^^^^^^m 

To ensure the accused's right to trial without undue delay under Article 63 and, where 
an accused person is detained, his or her right to trial within a reasonable time. Article 
202 sets a time limit for trial once the indictment has been confirmed. There may be 
exceptional circumstances where it is necessary for the prosecution or the defense to 
have a longer time frame within which to prepare for trial. The time limit contained in 
Article 202 may, exceptionally, be extended under Article 88. Reference should be 
made to Article 88 and its accompanying commentary. 

Article 203: Amendment of an 
Indictment after the Confirmation Hearing 



1 . After the confirmation hearing, the prosecutor may mal<e only material amend- 
ments to the indictment by filing a motion for the amendment of the indict- 
ment under Article 203 with the registry of the competent trial court. 

2. The motion for material amendments to the indictment must be forwarded by 
the registry of the competent trial court to the competent judge. 

3. Where the competent judge agrees to the amendment of the indictment, the 
newly amended indictment must be served upon the accused and his or her 
counsel in accordance with Article 27. 

4. Where the indictment is amended after the confirmation hearing, the accused 
may file a preliminary motion under Article 212 or a motion at trial under Arti- 
cle 225(1 ) for a delay in proceedings to prepare his or her defense with respect 
to any new matters alleged. 
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Commentary 



Article 200 provides that the prosecutor may make any amendments he or she wishes 
to the indictment prior to the confirmation hearing under Article 201. After the 
confirmation hearing pursuant to Article 203, the indictment has become official and 
the prosecutor may only make material amendments to it by way of motion. Material 
changes would include new charges and factual allegations. The prosecutor may, how- 
ever, correct typographical errors or other details such as a misspelling by way of 
motion. 
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Part 3: Disclosure of Evidence after 

the Confirmation Hearing and 

prior to the Trial 

^^^^^m General Commentary ^^^^^m 

Disclosure, also called discovery, is the common term used to connote the procedure 
whereby relevant evidence is transmitted to or served upon either the prosecution or 
the defense in advance of the trial. The nature and scope of disclosure vary from state 
to state and depends on the particular legal system. In some systems, evidence is col- 
lected by an investigating judge and placed in a "dossier" (case file), to which the 
defense may have free access (subject to certain restrictions). In other systems, the 
defense may be served with a "book of evidence," which is a compilation of relevant 
materials. The prosecutor always has disclosure obligations. Depending on the state, 
the defense may also have such obligations. In some systems, the defense must disclose 
any defenses that he or she will raise at trial or the existence of an alibi. In others, the 
defense has more extensive obligations that may include disclosing evidence it will use 
at trial. In some systems, the defense is required to disclose the names of witnesses it 
will call at trial so that the prosecutor can investigate the witnesses, but also for the 
more practical reason of allowing the judge to estimate the length of the trial. 

Obligations about the disclosure of evidence to the defense prior to a confirmation 
hearing are set out in Article 197. 

The general duty to disclose supports the accused's right to defend himself or her- 
self and is a core aspect of his or her right to adequate time and facilities to defend 
himself or herself, rights protected under Articles 61 and 65, respectively. Further- 
more, because the defense is at a disadvantage (it does not have state authority behind 
it, including a police force and prosecutorial service to investigate the offense), the 
provision of evidence to the accused is vital to ensure "equality of arms" between the 
prosecution and the defense, which is an element of the right to a fair trial set out in 
Article 62. 
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Article 204: Disclosure and Inspection of 

Materials in the Possession or 

Control of the Prosecutor 



1. The prosecutor has a duty to provide the defense with an inventory of and to 
grant access to all relevant materials and evidence that may be used at trial 
by the prosecutor. 

2. The prosecutor also has a duty to provide the defense with an inventory of 
and access to exculpatory evidence that has not been disclosed under Para- 
graph 1. Exculpatory evidence is evidence that might reasonably be consid- 
ered capable of undermining the case for the prosecution against the accused 
or of assisting the case for the accused. 

3. The inventory of the materials outlined in Paragraphs 1 and 2 and the granting 
of access to the materials and evidence must be undertaken within a reason- 
able time prior to the trial. 

4. The duty of the prosecutor to provide the defense with an inventory of and 
access to all materials and evidence outlined in Paragraphs 1 and 2 is a con- 
tinuing duty. The prosecutor must provide an inventory of and access to any 
additional materials or evidence as they become available, without unneces- 
sary delay. 

5. The right of the defense to an inventory and access to materials and evidence 
from the prosecutor is subject only to Articles 205 and 206. 



Commentary 



Article 204 describes two types of disclosure required of the prosecutor. The first type 
of disclosure, set out under Paragraph 1, relates to the provision of materials and evi- 
dence that will be used at the trial by the prosecutor to build his or her case. This may 
include witness statements (which may be used to refresh the memory of a witness 
under Article 259), tangible objects (e.g., a murder weapon), photographs of the crime 
scene, records, books, data, items belonging to the accused person that were seized, 
and documents. The second type of disclosure, set out under Paragraph 2, relates to 
the disclosure of exonerating evidence, or evidence that tends to show the innocence 
of the accused. Such evidence might include, for example, materials that discredit a 
prosecution witness, that cast doubt upon the reliability of a confession, or that explain 
or mitigate the accused's actions. Paragraph 2 concerns the disclosure of unused mate- 
rials, namely, those materials that were collected but will not be used at trial by the 
prosecutor. 
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Any evidence relevant to the trial that was not disclosed to the defense prior to the 
confirmation hearing must be disclosed "within a reasonable period prior to trial." 
This is to give the defense enough time to review the evidence and prepare for trial. 
Disclosure after the confirmation hearing should take place as close to the confirma- 
tion of the indictment as possible. After that, the prosecutor has a continuing duty to 
provide the defense with information on and access to newly discovered materials and 
evidence. This duty continues until the appeal, if any, ends. 

During the drafting of this provision on disclosure, the drafters of the MCCP dis- 
cussed the modality by which disclosure should be affected. One method is for the 
prosecutor to make copies of all evidence, including, for example, audio- and video- 
tapes of the questioning of the accused, and hand it over to the defense, as is common 
in some countries. Given the inevitable resource constraints in a post-conflict state, 
the drafters considered it preferable for the prosecutor to give an inventory, or list, of 
the evidence outlined under Paragraph 2. The defense is then granted the right to 
inspect the evidence and materials, most likely at the office of the prosecutor. In order 
to implement Article 204, provisions need to be made as to when the defense can make 
copies of evidence and how the inspection of evidence by the defense will be facili- 
tated. Care also needs to be taken in allowing the defense to inspect evidence to ensure 
that the defense does not have access to evidence that is not subject to disclosure or 
other pieces of evidence, such as those that contain details of the name of an anony- 
mous witness. 



Article 205: Matters Not 
Subject to Disclosure 



1 . Reports, memoranda, or other internal documents prepared by the prosecutor 
in connection with the investigation or preparation of the case are not subject 
to disclosure. 

2. If the prosecutor is in possession of information that has been provided to the 
prosecutor on a confidential basis and that has been used solely for the pur- 
pose of generating new evidence, the initial information and its origin must 
not be disclosed by the prosecutor without the consent of the person or entity 
providing the initial information and will not, in any event, be given in evi- 
dence without prior disclosure to the defense. 
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Commentary 



Not every element of the prosecutor's case file will be disclosed to the defense. In addi- 
tion to the restrictions set out in Article 206, Article 205 provides that work products 
belonging to the prosecutor are not subject to disclosure. Paragraph 2 refers 
to certain information obtained on a confidential basis that is not subject to disclo- 
sure. This includes, for example, information obtained through intelligence agencies. 
In a post- conflict setting, it may include military intelligence obtained from interna- 
tional military forces. This information is not subject to disclosure where it is used to 
generate evidence rather than as primary evidence that will be introduced at trial. 
Usually information intelligence merely gives the prosecutor or police clues as to how 
to proceed in the investigation rather than provides evidence that they will enter at 
trial. 



Article 206: Restrictions on Disclosure 



1. The prosecutor must file a motion where the criteria for disclosure under Arti- 
cle 204 are met, but where the prosecutor nonetheless seeks to restrict the 
disclosure of the particular piece of evidence on the grounds set out in Para- 
graph 3(a)-(c) below. 

2. Restrictions on disclosure may involve a total restriction on access to the rel- 
evant piece of evidence. Restrictions may also involve the delay, limitation, or 
other regulation of disclosure of the evidence. 

3. Taking into account the interests of justice and the rights of the accused, the 
competent judge may restrict disclosure of evidence through an order for 
restriction of disclosure where there is substantial risk: 

(a) to the integrity of physical evidence; 

(b) of physical harm to any person; or 

(c) to public safety or national security. 

4. Where an order for protective measures under Article 147(1)(b) has been 
granted, the materials may be redacted to conceal the identity of the witness 
under threat. 

5. Where an order for protective measures under Article 147(1)(d) has been 
granted, a pseudonym may be used in the materials to conceal the identity of 
the witness under threat. 

6. The name of the protected witness must be disclosed to the defense suffi- 
ciently in advance of the trial. 
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7. Where an orderfor anonymity under Article 159 has been made, any informa- 
tion that may reveal the identity of the anonymous witness must be removed 
from any materials provided to the defense. 



Commentary 



Certain pieces of evidence may meet the disclosure test laid down in Article 204, but 
the prosecutor may seek to restrict access to them because disclosure will cause a sub- 
stantial risk to the integrity of the evidence or potential harm to a person or to public 
safety or national security. Given the restrictions that this provision places on the 
rights of the accused, it is envisaged that it would be used exceptionally and where no 
other alternative exists. In some states, rather than fully limit access to evidence, writ- 
ten statements or other evidence is sanitized or edited to remove sensitive information 
and the edited version is made available to the defense. Some states also have special 
procedures for disclosure of sensitive information, such as requiring defense counsel 
to obtain security clearance. (See Colette Rausch, ed.. Combating Serious Crimes in 
Postconflict States: A Handbook for Policymakers and Practitioners, p. 103) 

Where a protective order has been granted that involves the temporary conceal- 
ment of the identity of the witness from the defense or the redactment of materials to 
conceal the identity of the witness, the protective order will already have provided for 
nondisclosure until a specified time and will serve on its own as a legal means to 
restrict disclosure. There is thus no need for the prosecutor to file a motion for restric- 
tions on disclosure. Where an anonymous witness order has been granted, disclosure 
of any evidence that may lead to the identity of the witness being found out will be 
fully restricted. Once again, the order for witness anonymity will serve as the legal 
grounds on which the prosecutor can justify nondisclosure of certain evidence related 
to the anonymous witness. 



Article 207: Disclosure of the 

Names of Prosecution Witnesses to 

Be Called at Trial 



1. The prosecutor must disclose to the defense within a reasonable period of 
time prior to the trial the names of the witnesses he or she intends to call at 
the trial. 

2. The list of witnesses supplied to the defense under Paragraph 1 may exclude 
the names of any witnesses whose names cannot be disclosed at the time 
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because the witness is the subject of an order for witness protection or wit- 
ness anonymity. 

3. After disclosure of the witness list under Paragraph 1, where the prosecutor 
decides to call a witness that he or she did not know about previously or did 
not intend to call at the time, the prosecutor must inform the defense as soon 
as he or she decides to call the witness at trial. 

4. Where the defense is informed of a new witness under Paragraph 3, it may 
file a preliminary motion under Article 212 or a motion at trial under Article 
225(1) for a delay in proceedings to prepare his or her defense. 



Commentary 



Just like at a confirmation hearing, the defense must be aware of the witnesses that will 
be called against the accused at trial. The defense must also be aware of the names of 
these witnesses sufficiently in advance of the trial to inquire into their background and 
to study evidence that these witnesses may give at trial (which will in part be facilitated 
by access to witness statements). Under Article 64 of the MCCP, the accused has the 
right to examine witnesses. The accused also has the right to adequate time and facili- 
ties to prepare his or her defense under Article 61. According to Amnesty Internation- 
al's Fair Trials Manual, "The right of the accused to adequate time and facilities to 
prepare a defense includes the right to prepare the examination of prosecution wit- 
nesses. There is therefore an implied obligation on the prosecution to give the defense 
adequate advance notification of the witnesses that the prosecution intends to call at 
trial" (section 22.2). 



Article 208: Disclosure Obligations 
on the Defense 



The defense must notify the prosecutor in writing, within a reasonable period prior 
to the trial, of its intention to: 

(a) present an alibi to the alleged criminal offense or offenses set out in the 
indictment, specifying the place or places at which the accused claims to 
have been present at the time of the alleged criminal offense or offenses 
and the names of any witnesses and any other evidence supporting the 
alibi; or 

(b) present grounds for excluding criminal responsibility under Articles 
23-26 of the MCC, specifying the names of witnesses, expert witnesses, 
and any other evidence supporting such grounds. 
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Commentary 



The level of defense disclosure varies from state to state, from zero disclosure through 
what is known as "reciprocal disclosure" (where the defense's request for disclosure 
from the prosecutor triggers identical levels of disclosure from the defense). Some 
commentators have objected to the trend toward defense disclosure on the grounds 
that it violates the accused's right to silence and right to be free from self-incrimination 
(Article 57 of the MCCP). In contrast, some argue that increased defense disclosure 
enhances the efficiency of proceedings and trial management and is beneficial for the 
innocent accused. Between these two positions lies a middle ground where the defense 
is required to disclose its intention to present an alibi or to present any of the grounds 
excluding criminal responsibility (defenses) set out in Articles 23—26 of the MCC. In 
some systems, the accused will also be required to disclose the names of witnesses it 
intends to call. The MCCP follows the middle ground, balancing the rights of the 
accused against the need for efficiency and enhanced trial management. 



Article 209: Disclosure of the Names of 
Defense Witnesses to Be Called at Trial 



The defense must disclose to the prosecutor within a reasonable period of 
time prior to the trial the names of the witnesses it intends to call at the trial. 

After disclosure of the witness list under Paragraph 1, where the defense 
decides to call a witness that it did not know about previously or that it did 
not intend to call at the time, the defense must inform the prosecutor as soon 
as it decides to call the witness at trial. 



2. 



3. 



Where the prosecutor is informed of a new witness under Paragraph 2, he or 
she may file a motion for a delay in proceedings. 



Commentary 



The nature of the defense's obligation to disclose the names of witnesses to be called at 
trial is identical to that of the prosecutor's under Article 207. 
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Article 210: Breach of Disclosure 

Obligations by the Prosecutor or the 

Defense prior to the Trial 



1. After the confirmation hearing and prior to the trial, the prosecutor or the 
defense may file a preliminary motion for disclosure under Article 212 in order 
to compel the other party to comply with its disclosure obligations under the 
MCCP. 

2. Where the prosecutor or the defense intentionally fails to comply with the 
court order to disclose under Paragraph 1, the court may impose a sanction 
for noncompliance with a court order under Article 41. 



Article 211: Breach of Disclosure 

Obligations by the Prosecutor or the 

Defense during the Trial 



1 . During the trial, where the trial court learns that the prosecutor or the defense 
has failed to comply with the disclosure obligations in the MCCP or an order 
of the trial court relating to disclosure, the trial court must order the prosecu- 
tor or the defense to disclose the relevant evidence. 

2. Where the prosecutor or the defense intentionally fails to comply with the 
court order to disclose under Paragraph 1, the court may impose a sanction 
for noncompliance with a court order under Article 41. 
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Part 4: Preliminary Motions 
Article 212: Preliminary Motions 



Preliminary motions may be raised at any time prior to the commencement of 
the trial. 

Either party may file any of the following preliminary motions: 

(a) a motion alleging defects in the form of the indictment; 

(b) a motion seeking severance of accused persons joined in the indictment 
under Article 193 or criminal offenses joined in the indictment under Arti- 
cle 194; 

(c) a motion for disclosure of certain evidence that has not been disclosed by 
the prosecutor or the defense as required under the MCCP; 

(d) a motion seeking the suppression of certain evidence; 

(e) a motion raising objections based upon refusal to grant legal assistance 
under Article 67; and 

(f ) a motion seeking the adjournment of the confirmation hearing where the 
prosecutor has amended the indictment under Article 200. 

Preliminary motions must be in writing and filed with the registry of the com- 
petent trial court. 



Commentary 



A motion is an application by the prosecutor or the defense to obtain a judicial order 
in favor of the applicant (see Article 1[32]). Once the trial commences, both the prose- 
cution and the defense may make motions to the trial court. Both parties may also 
raise motions relating to the period of time since the confirmation of the indictment 
under Article 201. 

Paragraph 2(c): Reference should be made to Articles 204-209 on the parties' disclo- 
sure obligations under the MCCP. 

Paragraph 2(d): Paragraph 2(d) refers to suppression of certain evidence, which means 
that the party filing the motion seeks to limit certain evidence being used at trial, for 
example, because the evidence was obtained illegally. This paragraph may be used to 
suppress evidence where the evidence derives from a search that was conducted with- 
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out a warrant or where the police officer who executed the warrant went beyond the 
scope of the warrant (which is the equivalent of not having a warrant in the first place). 
A confession obtained through torture or other cruel, inhuman, or degrading treat- 
ment may also be targeted for suppression by the defense. 
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Chapter 1 1 : Trial of 
an Accused 

Part 1: General Provisions 
Article 213: Requirement of a Public Trial 



1. All proceedings before a trial court, other than deliberations of the judge or 
panel of judges, must be held in public, except as otherwise provided for 
under Article 62. 

2. Where the trial court orders the court to sit in closed sessions, it must state 
in public the reasons for the order and the duration of the order. 



Commentary 

Article 213 reiterates the right to a public trial that is set out in Article 62 of the MCCP. 
The court must publicly state the grounds upon which the closure of the court session 
will be based. These grounds must correspond with at least one of the grounds set out 
in Article 62(2). The trial should remain closed for the shortest time possible, and the 
court must publicly announce the duration of the closed session. 



Article 214: Trial in the 
Presence of the Accused 



1. The accused must be present during his or her trial, except as provided for in 
the MCCP. 

2. The accused may waive his or her right to be present during the trial, provided 
he or she is represented by counsel throughout the trial. 

3. The trial of a person must not be held in his or her absence, and the accused 
must be present throughout the trial, except where the accused is removed 
from the courtroom because of an order for a protective measure set out in 



Article 214 • 335 



Article 147(f) or for misconduct before the court under Article 40, or where 
the accused flees as set out in Paragraph 6. 

4. Where the accused is removed from the courtroom because of an order for a 
protective measure under Article 147(f), he or she must be returned to the 
courtroom after the witness has finished testifying. Counsel for the accused 
must remain in the courtroom while the witness is testifying and may ques- 
tion the witness. 

5. Where the accused is removed from the courtroom under Article 40, the trial 
may run until its conclusion without the accused being present, unless the 
trial court finds good cause as to why the reasons for excluding the accused 
no longer apply. Counsel for the accused must remain in the courtroom during 
the absence of the accused. 

6. If at some stage after the indictment of the accused is confirmed at the con- 
firmation hearing under Article 201, the accused flees or fails to attend with- 
out the leave of the trial court, the trial may run until its conclusion, provided 
that the accused is represented by counsel throughout. 

7. The accused must sit beside his or her counsel at trial and may consult with 
him or her throughout the hearing without restriction, subject to Article 40. 



Commentary 



The right of the accused to be present during a trial is found in Article 62 of the MCCP. 
It is important to note that counsel for the accused must be present when the accused 
is not to safeguard the rights of the accused. The same principle applies to a situation 
where the accused waives his or her right to be present during the trial. 

Paragraph 6: Paragraph 6 does not advocate for a trial in the absence of the accused — 
often known as a trial in absentia. Instead it provides for a trial to take place in the 
absence of the accused if the accused, through his or her own will, has fled the jurisdic- 
tion and has voluntarily reneged his or her right to be present during his or her trial. 
The drafters of the MCCP were of the view that, despite the accused having implicitly 
reneged his or her right to be present during the trial, counsel must be present during 
the entirety of the trial to represent the interests of the absent accused person. If the 
accused has not engaged counsel, the state is responsible for providing counsel for the 
accused person. Reference should be made to the commentary to Article 62, which 
discusses the issue of trials in the absence of the accused in light of international 
human rights norms and standards. 
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Article 215: Requirement of the 
Presence of Judges throughout the Trial 

The competent judge or panel of judges must be present throughout the trial. 

Article 216: Burden of Proof and 
Standard of Proof 



1. The burden of proof at trial is on the prosecutor. 

2. The standard of proof applicable at trial is that of "beyond reasonable doubt." 

3. The accused must not be convicted of a criminal offense unless the prosecu- 
tor proves beyond reasonable doubt that the accused committed the criminal 
offense. 



Commentary 



Paragraph 1: The burden of proof is a party's duty (in this context, the prosecutor) to 
prove a disputed assertion or charge. Placing the burden of proof on the prosecutor is 
an element of the right to the presumption of innocence set out in Article 56. 

Paragraph 2: The standard of proof is the degree or level of proof needed in a specific 
case. This standard is used in many jurisdictions around the world. It is difficult to 
define, but in general it means that the trier of fact, namely the judge, must have no 
doubt that would prevent him or her from being firmly convinced of the accused's 
criminal responsibility for the offenses charged. 



Article 217: Record of Trial Proceedings 



1. A full and accurate record of the proceedings shall be made in accordance 
with Article 37. 
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The competentjudge or the panel of judges may, at its discretion, permit pho- 
tography or audio or video recording of the proceedings other than by court 
officials. 



Article 218: Transmission of Records of 
Prior Proceedings to the Trial Court 



All the original records of prior proceedings in the case, excluding hearings on pro- 
tective measures and witness anonymity under Articles 1 52 and 1 60, respectively, 
and hearings on cooperative witnesses under Article 166, must be transmitted to 
the trial court by the registry prior to the commencement of the trial. 
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Part 2: Trial Procedure 
General Commentary 

In some legal systems, the trial is predominantly judge led. The judge or panel of 
judges, as the case may be, will have had access to the case file in advance and will be 
aware of the evidence for and against the accused. The prosecutor will be present dur- 
ing the trial, and the accused may have counsel present (as may the victim in some 
states). The trial is conducted through the judge, who takes an active role in question- 
ing any witnesses present. In other legal systems, the judge is viewed as more of an 
impartial referee of adversarial proceedings between the prosecution and the defense. 
The judge has a more passive role. Predominantly, though, the proceedings are party 
led and driven. The judge, as the trier of fact, will not have had access to the evidence 
in advance, and so the crux of the trial is that the relevant evidence of the opposing 
parties (i.e., the prosecutor and the defense) will be presented to the court. Each side 
will call witnesses, which the other side is permitted to cross-examine. The trial pro- 
cedure under the MCCP is a hybrid of these two systems. It is constructed as an adver- 
sarial process, a contest between parties after which the judge or panel of judges must 
decide whether the prosecutor proved "beyond a reasonable doubt" that the accused 
committed the criminal offenses charged. That said, the MCCP also gives the court 
certain powers to adduce additional evidence, call witnesses, and question witnesses, 
making the judge more an active participant in the proceedings (see Part 3). 

Where a post-conflict state is thinking of reforming its criminal procedure laws, 
and where it has not previously adhered to an adversarial trial procedure, prosecu- 
tors and lawyers may be unfamiliar with the techniques of examining and cross- 
examining a witness. In some post- conflict states, where new laws have been introduced 
on trial procedures, there have been difficulties with both parties not feeling compe- 
tent to actively partake in proceedings in the manner envisaged in the law. Where 
there is a shift from nonadversarial to adversarial proceedings in the law, counsel and 
prosecutors must be sufficiently trained in the necessary courtroom skills to advocate 
the case effectively. 

The procedure set out in the MCCP involves the official commencement of the 
proceedings by the judge (Article 220) and the determination of any motions (Article 
221). This is followed by opening statements of both parties (Article 222). In some sys- 
tems, after both parties have made their opening statements, the accused is entitled to 
make an unsworn statement to the court. The effect of the statement being unsworn is 
that the accused cannot be prosecuted for anything he or she says in the course of it 
under Section 17 of Part II: Special Part of the MCC ("Offenses against the Adminis- 
tration of lustice") . In other systems, the only participation that the accused may have 
is as a witness. It is therefore a strategic decision for the defense as to whether the 
accused may testify, because testimony is taken under oath and the accused may be 
cross-examined by the prosecutor. Under the MCCP, the accused may make an 
unsworn statement after the opening statements of the prosecutor and the defense 
(Article 222). After the opening statements, the presentation of evidence begins (Arti- 
cle 224). After the evidence of both parties has been presented, and any additional evi- 



Article 219 • 339 



dence is brought by the judge or panel of judges under Article 239, the parties may 
make closing statements (Article 227). At any time, the court may adjourn or call recess 
on the case under Articles 225 and 226, respectively. Once closing statements are made, 
the judge or panel of judges will officially close the trial under Article 227 and will then 
go into deliberations and finally render a judgment under Chapter 11, Part 6. 



Article 219: Joint and Separate Trials 



In joint trials, each accused must be accorded the same rights as if such 
accused persons were being tried separately. 

The trial court may order that persons accused jointly of a criminal offense 
under Article 193 be tried separately, if the trial court considers it necessary: 

(a) to avoid a conflict of interests that might cause serious prejudice to either 
or both accused; or 

(b) to protect the interests of justice. 



Article 220: Commencement of the Trial 



At the beginning of the trial, the judge, or the presiding judge of a panel of judges, 
must: 

(a) call upon the prosecutor and the defense; 

(b) verify the names of the prosecutor, the accused, and counsel for the 
accused and enter the names into the record; 

(c) declare the trial open; 

(d) require the prosecutor to read the indictment to the accused; 

(e) confirm that the accused understands the nature and contents of the 
counts against him or her in the indictment; 

(f) confirm that the rights of the accused, under Articles 54-71 and Article 
200 have been respected, in particular the right to legal assistance; 

(g) inform the accused of his or her right to freedom from self-incrimination 
and his or her right to silence; and 

(h) determine what statements or admissions, if any, the accused will make 
regarding the criminal offense or offenses alleged. If the accused makes 
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an admission of criminal responsibility, the trial court must proceed as 
provided for under Article 87. 



Commentary 



At the outset of the trial, under Subparagraph (h), the accused may make an admission 
of criminal responsibility, in which case, if the criteria set out in Article 87 are met, the 
trial will not take place and the judge or panel of judges will move straight to the deter- 
mination of penalties. The accused is not obliged to "enter a plea," meaning that the 
accused is not obliged to indicate whether he or she is or is not criminally responsible. 
Subparagraph (h) merely gives the accused an opportunity to make an admission 
under Article 87, if he or she so wishes. 



Article 221: Motions Relating to 
Trial Proceedings 



1 . The judge, or the presiding judge of a panel of judges, must ask the prosecutor 
and the defense whether they have any objections or observations concern- 
ing the conduct of the proceedings that have arisen since the confirmation 
hearing. 

2. Such objections or observations may not be raised or made again on a subse- 
quent occasion in the trial proceedings without leave of the trial court. 

3. After the commencement of the trial, the trial court, of its own accord or on 
the motion of the prosecutor or the defense, must rule on issues that arise 
during the course of the trial. 



Commentary 



At the confirmation hearing, the competent judge will have heard any motions of the 
parties (see Article 201); subsequently, the parties will have had the opportunity to 
lodge preliminary motions under Article 212. They also have the opportunity to do so 
prior to their opening statements. If the parties choose not to present any objections or 
observations concerning the conduct of proceedings after the confirmation hearing 
(and prior to the trial), they are precluded from bringing these before the court during 
the trial under Paragraph 2. However, other motions unrelated to the proceedings 
from the confirmation hearing until the commencement of the trial may be raised at 
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any time by the parties during the trial. These motions will be dealt with by the court 
as they arise. 



Article 222: Opening Statements 



Prior to the presentation of evidence by the prosecutor and the statement of 
the accused, if any, each party may mal<e an opening statement. 

The defense may, in the alternative, elect to make its statement after the 
conclusion of the presentation of evidence by the prosecutor and prior to the 
presentation of evidence by the defense. 



Article 223: Statement of the Accused 



1. After the opening statements of the parties, or if the defense elects to defer 
its opening statement under Article 222, after the opening statement of the 
prosecutor, the accused may, if he or she so wishes, make a statement. 

2. The accused may not be compelled to make a solemn declaration and must 
not be examined about the content of the statement by the prosecutor or the 
trial court. 

3. The trial court must decide on the probative value, if any, of the statement of 
the accused. 



Commentary 



As discussed in the general commentary to Part 2, the manner in which the accused 
may give evidence during a trial varies from state to state. In some systems, if the 
accused wishes to make a formal statement, he or she must act as a witness in the case 
and therefore must take an oath and may be cross-examined. In other systems, the 
accused may make an uninterrupted, unsworn statement to the court. Under the 
MCCP, the accused may make such an unsworn statement. When the court is assess- 
ing the totality of the evidence, it must assess the probative value (for a discussion of 
probative value, see the commentary to Article 228) of the accused's statement in the 
context of all the other evidence. The statement will then be taken into account in 
determining the accused's criminal responsibility. The accused may also opt to deliver 
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sworn testimony before the court under Article 246, in the alternative to an unsworn 
statement under Article 223. 



Article 224: Presentation of 
Evidence during the Trial 

1. Each party is entitled to call witnesses and present evidence during the trial. 

2. Unless otherwise directed by the trial court in the interests of justice, evi- 
dence at trial must be presented as follows: 

(a) evidence of the prosecutor; 

(b) upon conclusion of the evidence of the prosecutor, evidence of the vic- 
tim, if permitted under Article 76; 

(c) upon conclusion of the evidence of the victim, evidence of the defense; 

(d) after the defense has presented its case, the prosecutor must be given 
the opportunity to respond to the evidence presented by the defense. The 
defense must then be allowed to reply to the prosecutor; and 

(e) additional evidence ordered by the trial court under Article 239. 

3. Direct examination, cross-examination, and reexamination of witnesses may 
be conducted by the prosecutor and the defense. 

4. It is the responsibility of each party calling a witness to examine each wit- 
ness, but a judge may at any stage put any question to the witness. 

5. Cross-examination must be limited to: 

(a) the subject matter of the direct examination; or 

(b) matters affecting the credibility of the witness. 

6. The trial court may, in the exercise of its discretion, permit an inquiry into 
additional matters to those set out in Paragraph 6. 

7. The prosecutor and defense may, during examination-in-chief, cross- 
examination, and reexamination, object to any question posed by the other on 
grounds of relevance. The trial court must decide on such objections as they 
are raised. 

8. The trial court must exercise control over the mode and order of the question- 
ing of witnesses and the presentation of evidence during examination-in- 
chief, cross-examination, and reexamination so as to: 
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(a) make the questioning and presentation effective forthe ascertainment of 
the truth; and 

(b) avoid needless consumption of time. 



Commentary 



Paragraph 3: Reference should be made to Article 1(16) and 1(9) for the definitions of 
direct examination and cross-examination. Reexamination may be conducted only by 
the party who called the witness. For example, a prosecution witness may be directly 
examined by the prosecutor, cross-examined by the defense, and then reexamined by 
the prosecutor. 

Paragraph 5: The principle provided under Subparagraph (b) that allows questioning 
relating to the credibility of a witness is important if either party wants to impeach a 
witness (see Article 261 and its accompanying commentary). 



Article 225: Adjournment of the Trial 



1. Upon the oral motion of the prosecutor or the defense, the trial may be 
adjourned if: 

(a) new evidence needs to be obtained; 

(b) the opposing party decides to call a new witness that was not previously 
known to the party making the motion; 

(c) the defense has had insufficient time to prepare a defense as required 
under Article 61; 

(d) the indictment has been amended under Article 203; 

(e) the accused has been found mentally incompetent to stand trial under 
Article 89; 

(f) a witness or expert witness fails to appear before the court; or 

(g) any other impediment exists that justifies the adjournment of the trial. 

2. If the court decides to grant the motion for adjournment of the trial, it must 
enter the adjournment in the record of the trial and, where possible, set a date 
and time for the resumption of the trial. 

3. Where the court orders the adjournment of the trial, it must order that the 
evidence be secured by the registry during the adjournment period. 
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Commentary 



When a trial is adjourned, it may be for weeks or months. A recess, on the other hand, 
usually involves only a matter of hours (see Article 226). In adjourning the trial, the 
court should consider the right of the accused to a trial without undue delay under 
Article 63, which applies until the completion of the proceedings. 



Article 226: Recess of the Trial 



The court may order recess of the trial: 

(a) due to the fact that the workday has ended; 

(b) to obtain certain evidence quicl<ly; or 

(c) for any other justifiable reason. 



Article 227: Closing Arguments and 
Closure of the Trial 



1. After the presentation of all evidence, the prosecutor may present a closing 
argument. 

2. After the closing argument of the prosecutor, if any, the defense may make a 
closing argument. 

3. The prosecutor may present a rebuttal argument to which the defense may 
present a response to the rebuttal argument. 

4. The trial court may, at its discretion, limit the time of the closing arguments. 

5. When the prosecutor and the defense have presented closing arguments and 
rebuttal and response to rebuttal, the judge, or the presiding judge of a panel 
of judges, must declare the hearing closed. 



Commentary 



Paragraph 3: Rebuttal evidence is evidence that attempts to disprove or contradict the 
evidence presented by the other party. 
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Part 3 : Rules of Evidence 
General Commentary 

In formulating the rules of evidence that would be incorporated into the MCCP, the 
drafters considered the variety of options that exist around the world. In some systems, 
volumes of detailed rules of evidence admissibility aim to exclude objectionable pieces 
of evidence or "hearsay evidence" (i.e., a statement made out of court). This is espe- 
cially the case in systems employing the jury trial system, given the possible prejudicial 
effect of such evidence. In other systems, the rules of evidence are much more flexible 
and allow the inclusion of almost all evidence, based on the notion that a professional 
judge will be able to distinguish between evidence that is credible and evidence that is 
not. This evidence may have been taken in advance of the trial and thus will not be 
given by a "live" witness during the trial. The approach adopted in the MCCP is a com- 
bination of these two positions. The rules of evidence in the MCCP are generally flexi- 
ble. The MCCP adopts a "free system of evidence"; however, there are a number of 
exclusionary rules. In addition, the MCCP rules favor live testimony in court, subject 
to certain exceptions. 

In some systems, the judge will have had access to all the evidence in the case file 
in advance of the case and will be familiar with this evidence. In such systems, the trial 
is normally briefer that an adversarial trial because the judge, as the trier of fact, is 
already aware of the evidence. Under the MCCP, as discussed previously, the trial is 
adversarial. Consequently, all evidence must be presented to the court in open court 
and thus will be entered into the court record for the first time. This should be the first 
time the judge hears the evidence as well. 



Article 228: General Provisions on 
Evidence 



1. The rules of evidence contained in Part 3 apply to all proceedings before the 
court. 

2. The court must admit and consider all evidence that it deems is relevant and 
has probative value with regard to the specific criminal proceeding, subject to 
other provisions of the MCCP providing for the exclusion of certain evidence. 

3. The court has the authority to assess freely all evidence submitted in order to 
determine the evidence's admissibility and probative value. 
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Commentary 



Paragraph 2: The general rule of evidence contained in Paragraph 2 is based on that 
contained in the Rules of Procedure and Evidence for the International Criminal Tri- 
bunal for the Former Yugoslavia (Rule 89 [C]) and the Rules of Procedure and Evi- 
dence for the International Criminal Tribunal for Rwanda (Rule 89 [C]). The elements 
of this rule on evidence are also found in many domestic jurisdictions. Consequently, 
the case law of the International Criminal Tribunal for the former Yugoslavia and the 
International Criminal Tribunal for Rwanda on the meaning of these rules helps 
explain their meaning. 

The general trend at the international tribunals is to admit any relevant and reli- 
able evidence that has probative value, leaving the court to decide on the weight to be 
accorded such evidence in the context of all evidence admitted (see Prosecutor v. 
BlaSkic, Judgment, Trial Chamber [March 3, 2000], paragraph 34). Relevant means 
there must be a nexus between the evidence and the subject matter (see Prosecutor v. 
Tadic, Decision on Defense Motion on Hearsay [August 5, 1996], paragraph 18; and 
Prosecutor v. Musema, Judgment, Trial Chamber [January 27, 2000], paragraph 39). 
The definition oi probative value is not as simple. In Prosecutor v. Tadic, Judge Stephens 
opined that probative value is a "quality of necessarily very variable content and much 
will depend on the character of the evidence in question." The probative value of evi- 
dence depends on whether it tends to prove an issue that is relevant to the proceedings 
{Prosecutor v. Delalic et al., Decision on the Prosecutor's Oral Request for the Admis- 
sion of Exhibit 155 into Evidence and for an Order to Compel the Accused, Zdravko 
Mucic, to Provide a Handwriting Sample [January 19, 1998], paragraph 29). 

In addition to the twin requirements of relevance and probative value, evidence 
must also be reliable {Prosecutor v. Delalic et al.). The Appeals Chamber of the Inter- 
national Criminal Tribunal for the former Yugoslavia emphasized in Prosecutor v. 
Kordic and Cerkez (Decision Regarding Statement of a Deceased Witness, Appeals 
Chamber [July 21, 2000]) that reliability should be assessed at the admissibility stage 
rather than at the end of the trial, when the judges are apportioning weight to all 
admitted evidence. Reliability has to be assessed in the context of the facts of each par- 
ticular case and requires a consideration of the circumstances under which the evi- 
dence arose, the content of the evidence, and whether and how the evidence is 
corroborated, as well as the truthfulness, voluntariness, and trustworthiness of the 
evidence (see Prosecutor v. Musema, paragraphs 38—39). 



Article 229: Refusal to Allow Irrelevant or 
Repetitive Evidence 

The court must refuse to allow the introduction of certain evidence where: 

(a) the taking of such evidence to supplement other evidence is unnecessary 
or is superfluous because the matter is common knowledge; 
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(b) the fact to be proven is irrelevant to the decision or has already been 
proven; 

(c) the evidence is wholly inappropriate or unobtainable; or 

(d) the evidence is submitted only to prolong the proceedings. 



Article 230: Exclusion of Evidence 
Obtained in Violation of the MCCP or in 
Violation of the Rights of the Accused 



1 . The court must not base any of its decision on evidence that must be excluded 
in accordance with the present article. 

2. The court must exclude: 

(a) evidence obtained in violation of Article 1 1 5 where a particular investiga- 
tive measure was carried out without a warrant, where a warrant is 
required under the MCCP; 

(b) evidence obtained in violation of Article 1 1 5 where a particular investiga- 
tive measure was carried out without a warrant, where such a measure 
was permissible under the MCCP but where no validation of the warrant- 
less measure was received from a judge as required under Article 115; 

(c) any statement that is established to have been made as a result of torture 
or cruel, inhuman, or degrading treatment as provided for in Article 232; 

(d) evidence of privileged communications made with persons not required 
to testify before the court as provided for in Article 233; 

(e) evidence of privileged information, documents, or other evidence of the 
International Committee of the Red Cross as provided for in Article 234; 
and 

(f) evidence of sexual conduct as provided for in Article 235. 

3. A confession or other incriminating statement must be excluded where: 

(a) the provisions of Articles 106-109 of the MCCP were not complied with; 

(b) the confession or statement was made otherwise than in the presence of 
a lawyer, where the presence of a lawyer is required under the MCCP; or 

(c) the confession or statement was made otherwise than in the presence of 
a lawyer by a person who waived his or her right to have a lawyer pres- 
ent but where the waiver was not made voluntarily. 
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4. Paragraph 3 applies to the statements of suspects, accused persons, wit- 
nesses, or expert witnesses. 

5. In addition to the exclusion of evidence under Paragraphs 2 and 3, the court 
must exclude a certain piece of evidence where such evidence has been 
obtained in violation of the MGCP or the applicable law and: 

(a) the circumstances in which the evidence was obtained casts substantial 
doubt on its reliability; or 

(b) regarding all the circumstances, including the nature of the violation and 
the circumstances in which the evidence was obtained, its probative 
value is outweighed by the need to ensure the integrity and fairness of 
the proceedings and the rights of the accused. 

6. Evidence derived from evidence that must be excluded under Paragraphs 2 
and 3 must also be excluded where: 

(a) a causal link exists between evidence in question and evidence that was 
obtained in violation of the MGCP or the applicable law; and 

(b) the evidence in question was obtained by active exploitation by the police 
or the prosecution of the initial violation. 

7. The decision of the court to exclude evidence under Article 230 may be 
appealed by way of interlocutory appeal under Article 295. 



Commentary 



The scope of exclusionary evidence rules varies from state to state. Some states possess 
very detailed and strict exclusionary rules, whereas other states possess relatively few. 
In order to draft the provisions on exclusion of evidence, the drafters of the MCCP 
examined criminal procedure laws from around the world in addition to the criminal 
procedure rules of the international tribunals (the International Criminal Tribunal 
for the Former Yugoslavia and the International Criminal Tribunal for Rwanda) and 
the International Criminal Court. The drafters also looked at international conven- 
tions, such as the United Nations Convention against Torture and Other Cruel, Inhu- 
man or Degrading Treatment or Punishment, that contain provisions on the exclusion 
of evidence. 

The drafters of the MCCP strongly supported the inclusion of exclusionary rules 
in order to preclude the use of evidence in court that was obtained unfairly, illegally, 
irregularly, or in violation of the human rights of an accused. 

Paragraph 2(a) and 2(b): Reference should be made to the commentary to Article 115 
for a discussion of both of these grounds for exclusion of evidence. 
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Paragraph 2(c): Reference should be made to the commentary to Article 232 for a dis- 
cussion of the exclusion of evidence obtained through torture or cruel, inhuman, or 
degrading treatment. 

Paragraph 2(d): Reference should be made to the commentary to Article 233, which 
discusses the exclusion of privileged communications. 

Paragraph 2(e): Reference should be made to Article 234 and its accompanying com- 
mentary on the exclusion of evidence obtained from the International Committee of 
the Red Cross. 

Paragraph 2(f): Only certain evidence of prior sexual conduct maybe included in evi- 
dence. Reference should be made to Article 235 and its accompanying commentary for 
a full discussion of this exclusionary rule. 

Paragraphs 3 and 4: Paragraph 4 applies to both confession evidence and other incrim- 
inating statements. 

Regarding confession evidence, in many states, there is a history of relying exclu- 
sively, or almost exclusively, on confession evidence to secure a conviction against an 
accused person. In some instances, the extraction of confessions through torture, coer- 
cion, threats, or other cruel, inhuman, or violent acts is routinely carried out. In many 
post-conflict states, particularly those that were previously subject to dictatorial or 
oppressive regimes, forced confessions may have been routine. Although confessions 
may be an important element of the evidence in a criminal case, post-conflict states 
should develop criminal investigation capacities beyond a simple confession. This will 
require training in criminal investigation means and methodologies and adequate 
resourcing of the police and the prosecution service. It is also important that, if it 
existed, the culture of tolerance and impunity for forcibly extracted confessions be 
addressed. In doing so, the rights of the suspect will be protected (e.g., the right to free- 
dom from coercion, threat, torture, or cruel, inhuman, or degrading treatment con- 
tained in Article 58 of the MCCP and the rights to silence and to freedom from 
self-incrimination under Article 57). 

The issue of forced confessions may be addressed on one level by training and by 
awareness campaigns both within the criminal justice system, especially the police 
force, and beyond it (i.e., the general public). The police and the public should under- 
stand the rights that a suspect has and that a suspect cannot be forced to make a con- 
fession or to answer any allegations posed by the police or the prosecutor. Beyond 
training and awareness campaigns, the applicable law should adequately address the 
problem of forced confessions. One way to do this, which was favored by the drafters 
of the Model Codes, is to provide for a specific exclusionary rule that requires the auto- 
matic exclusion of improperly obtained confession evidence. This exclusionary rule is 
set out in Article 230. 

There is some overlap between the various exclusionary rules contained in the 
MCCP. A confession may, for example, be excluded under Article 232 if it was deemed 
to be obtained through torture or cruel, inhuman, or degrading treatment or under 
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Article 230 (5) (b) if its probative value is substantially outweighed by the need to 
ensure the integrity and fairness of the proceedings and the rights of the accused. 

As stated in Paragraph 4, Article 230 applies not only to suspects or accused per- 
sons who make a confession but also to other persons questioned by the police or the 
prosecutor who make an incriminating statement. Thus, where a witness makes a 
statement in an interview with police that tends to show that the witness or another 
person is guilty of a criminal offense, this statement must be excluded from evidence 
where the police did not follow the correct procedures for questioning a person set out 
in the MCCP. 

Paragraph 5(a): This paragraph contains a general exclusionary rule applying to all 
violations of the MCCP and the applicable law. Paragraphs 2 and 3 set out a number of 
specific violations of the MCCP that lead to an automatic exclusion of evidence, for 
example, where a statement was elicited through torture. Paragraph 5, in contrast, 
addresses any other violation of the MCCP or the applicable law — large or small — and 
provides the judge with guidelines on how to address evidence obtained in contraven- 
tion of the law. In assessing whether or not to exclude evidence obtained in violation 
of the MCCP or the applicable law, the court must assess the evidence to determine 
whether the circumstances in which the police or the prosecutor got the evidence 
"casts substantial doubt on its reliability." The court must also assess and balance the 
probative value of the evidence (this concept is discussed in the commentary to Article 
228) against the need to ensure integrity and fairness in the proceedings, coupled with 
the need to ensure the rights of the accused. Where a judge finds that a piece of evi- 
dence has probative value but where the inclusion of such evidence would damage the 
integrity of the proceedings, then the evidence must be excluded by the judge. 

Paragraph 5(b): This paragraph sets out a general exclusionary rule that allows the 
court, at any point, to exclude a particular piece of evidence where its probative value 
is substantially outweighed by its prejudicial effect. (The meaning of probative value is 
discussed in the commentary to Article 228.) Under this paragraph, the court must 
employ a delicate balancing act, balancing the probative value of the particular piece 
of evidence against the effect that this piece of evidence may have on the fairness of the 
trial. The court must determine whether the level of unfairness about how the evi- 
dence was obtained is so significant as to merit exclusion of a piece of evidence of 
strong probative value (which may be significant and even crucial to the case). The 
wording of Paragraph 5(b) is purposely broad; it requires the court to look into all the 
circumstances surrounding the case, including how the evidence was obtained, and 
determine whether the mode by which the evidence was obtained is such that the evi- 
dence would be unfair to the accused. The court may look to a number of factors to 
determine fairness, for example, whether the evidence was obtained through telling 
the accused an untruth, through another form of deceit, in some other improper man- 
ner, or in violation of the law. Primarily, the court is looking at whether the evidence 
was obtained in bad faith. With regard to a breach of the law or procedure, the court 
may find that the evidence may still be admitted despite a breach of the law if that 
breach was not substantial or significant. 
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Paragraph 6: Paragraph 6 addresses the question of exclusion of evidence that derives 
from illegally obtained evidence that has been excluded either under the mandatory 
exclusionary rule under Paragraphs 2 or 3 or under the "discretionary" (balancing 
approach) rule under Paragraph 5. In legal theory, such evidence is also known as the 
"fruits of the poisonous tree" — a doctrine under which evidence that is in itself 
"legally" obtained but is tainted by the illegal methods in which the preceding evi- 
dence was obtained should also be inadmissible. For instance, if a statement or a con- 
fession obtained by illegal methods is inadmissible evidence, so must be a weapon 
found on the basis of such information — even though a search warrant was obtained 
to seize this weapon. 

Similar to the exclusionary rule itself, this doctrine is controversial regarding the 
scope of its application. However, most states and legal systems recognize it to some 
extent — with differing exceptions. 

The general rule under the MCCP is that the secondary evidence deriving from 
and tainted by other illegally obtained evidence should be excluded by the court if the 
circumstances set out in Paragraph 6(a) and (b) are found to exist. The first circum- 
stance is that the evidence in question was obtained as a result of other evidence 
obtained illegally (e.g., on the basis of information deriving from illegal evidence). In 
other words, a causal link (sometimes known as a but-for link or a condition sine qua 
non) exists between the evidence in question and evidence that was obtained in viola- 
tion of the MCCP or the applicable law. This alone does not lead to the exclusion of 
secondary evidence obtained from illegally obtained primary evidence. The drafters 
of the MCCP recognized that more was required to merit the exclusion of such second- 
ary evidence. Without providing for an additional element to the exclusion of second- 
ary evidence, for example, an arrested person who was not advised of his or her rights 
as required by the MCCP or was rejected access to a lawyer made an incriminating 
statement during interrogation could claim that any later incriminating statement or 
confession by him or her — even when given in accordance with the MCCP — has a link 
to initial illegality — is "a fruit of the poisonous tree" — and therefore must be 
excluded. 

Hence, the MCCP introduces a second condition, which must also be found to 
exist before secondary evidence obtained from evidence that was illegally obtained 
can be excluded: derivative evidence must be obtained by "active exploitation" of the 
initial violation. This introduces a flexible standard open to court interpretation (it is 
also so in many states that adhere to the doctrine of exclusion of derivative evidence). 
In practice, derivative evidence could be admitted if the prosecution proves: (a) that 
secondary evidence could be obtained not only by exploiting initial violation but also 
by a parallel, "independent source" not tainted by illegality (e.g., even when probable 
cause for a house search was based on forced illegal confession, its results will not be 
excluded as fruits of such confession when probable cause for the search also existed 
on the basis of a witness statement or other legally obtained evidence); (b) that the evi- 
dence in question would ultimately or inevitably be discovered by lawful means ; or (c) 
that the causal link between the initial violation and the evidence in question was suf- 
ficiently attenuated that the secondary evidence is not tainted by the initial violation 
(e.g., a second confession, given during the questioning conducted in accordance with 
the MCCP of a suspect whose first confession was illegally obtained, would not be 
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excluded if the police advised the suspect before the second confession that the first 
confession could not be used as evidence, or if the suspect were to be released and days 
after voluntarily gave another statement to the police). 



Article 231: Handling of Excluded Evidence 



When the court rules that certain evidence must be excluded under Article 
230, such evidence will be removed from the court file and the court record. 
Excluded evidence must be sealed and stored separately from the court file. 

Excluded evidence may be inspected only during an interlocutory appeal on 
exclusion of evidence under Article 295. 



Article 232: Exclusion of Evidence 
Obtained through Torture or Cruel, 
Inhuman, or Degrading Treatment 



Any statement that is established to have been made as a result of torture or cruel, 
inhuman, or degrading treatment must be excluded at trial, except at the trial of a 
person accused of the criminal offense of torture under Article 101 of the MCC. 



Commentary 



Article 15 of the United Nations Convention against Torture and Other Cruel, Inhu- 
man or Degrading Treatment or Punishment requires that states ensure that any state- 
ment that is established to have been made as a result of torture shall not be invoked in 
evidence in any proceedings, except where those proceedings are against the person 
accused of torture. Similarly, Article 10 of the Inter-American Convention to Prevent 
and Punish Torture states that "no statement that is verified as having been obtained 
through torture shall be admissible as evidence in a legal proceeding, except in a legal 
action taken against a person or persons accused of having elicited it through acts of 
torture, and only as evidence that the accused obtained such statements by such 
means." The United Nations Declaration on the Protection of All Persons from Being 
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punish- 
ment widens this standard to include "cruel, inhuman and degrading treatment." 
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Article 12 of the Declaration provides that "any statement that is established to have 
been made as a result of torture, or other cruel, inhuman or degrading treatment or pun- 
ishment, may not be invoked as evidence against the person concerned or against any 
other person in any proceedings." The United Nations Human Rights Committee sec- 
onded the position taken in the United Nations Declaration, stating that "the law must 
prohibit the use of admissibility in judicial proceedings of statements or confessions 
obtained through torture or other prohibited treatment" (General Comment no. 20, 
paragraph 12). Similarly, the African Commission on Human and Peoples' Rights' 
Resolution on Guidelines and Measures for the Prohibition and Prevention of Torture, 
Cruel, Inhuman or Degrading Treatment or Punishment in Africa says that states 
should "ensure that any statement obtained through the use of torture, cruel, inhu- 
man or degrading treatment or punishment shall not be admissible as evidence in any 
proceedings except against persons accused of torture as evidence that the statement 
was made" (paragraph 29). 

Article 232 introduces these international obligations into the MGCP by providing 
a complete ban on the inclusion of evidence obtained through torture or cruel, inhu- 
man, or degrading treatment in proceedings against an accused person who has been 
subjected to this treatment. As such. Article 232 serves also to protect the right of the 
accused to freedom from torture or cruel, inhuman, or degrading treatment, as con- 
tained in Article 58 of the MGCP. In some states, there is almost an automatic recourse 
to torture as a way to gain evidence, particularly confession evidence. This is clearly 
bad practice and in violation of international human rights norms and standards. The 
exclusionary rule contained in Article 232 is thus both a valuable safeguard and a prac- 
tical deterrent. For a fuller discussion on confession evidence, see the commentary 
accompanying Article 230(4) and (5). It is worth noting that Article 232 does not just 
protect the accused but applies to all statements elucidated by means of torture or 
cruel, inhuman, or degrading treatment. 



Article 233: Exclusion of Evidence of 
Privileged Communications 



1. Any written or other records relating to communications with the accused 
made by any of the persons listed in Article 243 and Article 244(1 )(a)-(d) 
must be excluded from the evidence at trial. 

2. Privileged communications under Paragraph 1 may be admitted into evidence 
at trial where the accused has consented in writing. 

3. The content of the communications between the accused and any of the per- 
sons listed in Article 244(1 )(a)-(d) may be admitted into evidence at trial 
where the accused has relayed the content of the communications to a third 
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party, and that third party then gives evidence of what has been relayed to 
him or her. 



Commentary 



Articles 243 and 244 list persons who are not required to testify at trial. The evidence 
of those persons is "privileged," given the nature of their relationship writh the accused 
person. These persons include the family members of the accused, the accused's law- 
yer, a member of a religious clergy with whom the accused has consulted or confessed 
to, the accused's psychiatrist or psychologist, and the accused's doctor. Reference 
should be made to the commentaries to Articles 243 and 244 for further discussion on 
privileged communications. 



Article 234: Exclusion of Privileged 
Information, Documents, or Other 

Evidence of the International 
Committee of the Red Cross (ICRC) 



1. Any information, documents, or other evidence of the International Commit- 
tee of the Red Cross (ICRC) that came into the possession of in the course of, 
or as a consequence of, the performance of its functions under the Statutes 
of the International Red Cross and Red Crescent Movement is privileged. 

2. Privileged information, documents, or other evidence must be excluded from 
the evidence at trial. 

3. If the trial court determines that the privileged information, documents, or 
other evidence is of great importance for the case, consultations must be held 
between the trial court and the ICRC in order to seek to resolve the matter by 
cooperative means, bearing in mind the following: 

(a) the circumstances of the case; 

(b) the relevance of the evidence sought; 

(c) whether the evidence could be obtained from a source other than the 
ICRC; 

(d) the interests of justice and of the victim; and 

(e) the performance of the functions of the trial court and the ICRC. 
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4. The privileged information, documents, or other evidence may be admitted 
into evidence at trial if, after the consultations detailed in Paragraph 3: 

(a) the ICRC does not object in writing to the admission of the evidence; or 

(b) the ICRC otherwise waives its privilege. 

5. Evidence contained in privileged information, documents, or other evidence 
of the ICRC may also be admitted into evidence at trial where: 

(a) the same evidence has been obtained independently from a source other 
than the ICRC and its officials or employees; and 

(b) the source obtained the evidence independently of the ICRC and its offi- 
cials or employees. 

6. Information, documents, or other evidence of the ICRC contained in public 
statements and documents may be admitted into evidence at trial without 
restrictions. 



Commentary 



The International Committee of the Red Cross (ICRC) is an independent humanitar- 
ian organization (see Article 1 of the Statute of the International Committee of the Red 
Cross). The ICRC has a number of roles, including those set out under the four Geneva 
Conventions of 1949. It also acts as a neutral organization that carries out humanitar- 
ian work in times of international and other armed conflict or internal strife to ensure 
the protection of and assistance to military and civilian victims of such events and of 
their direct results (Article 4, Statute of the International Committee of the Red Cross). 
Given the nature of its work, the ICRC often meets with both sides of the conflict, 
including state authorities, and its delegates are privy to sensitive or confidential infor- 
mation. The operation of the ICRC is premised on the notion of confidentiality. This 
notion is one of the core principles underpinning the ICRC and is the reason why all 
parties feel safe to work with the ICRC during conflict or internal strife. Given the 
importance of the work of the ICRC and the importance of confidentiality to the con- 
tinued success of the ICRC's work, this notion must not be compromised in any way. 
The issue of testimony of ICRC delegates came up before the International Criminal 
Tribunal for the former Yugoslavia, where the principle of confidentiality was tested 
before the court. In the decision oi Prosecutor v. Sitnic (UN document IT-95-P), the 
International Criminal Tribunal for the former Yugoslavia found that the ICRC had 
an absolute privilege against testifying under international law. Under the Interna- 
tional Criminal Court Rules of Procedure and Evidence (Rule 73), this privilege has 
been restricted somewhat. This restricted privilege has been incorporated into the 
MCCP. For a fuller discussion on the ICRC privilege, reference should be made to "The 
ICRC Privilege Not to Testify: Confidentiality in Action," 845 International Review of 
the Red Cross (March 2002) (available at http://www.icrc.org/Web/eng/siteengO.nsf/ 
html/59KCR4). 
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Article 235: Exclusion of Evidence of 
Sexual Conduct 



1. In sexual offenses cases, the following evidence of sexual conduct must be 
excluded at trial: 

(a) evidence offered to prove that the alleged victim engaged in other sexual 
behavior; or 

(b) evidence offered to prove the sexual predisposition of the alleged victim. 

2. In sexual offenses cases, the following evidence is admissible: 

(a) evidence of specific instances of sexual behavior by the alleged victim 
offered to prove that a person other than the accused was the source of 
semen, injury, or other physical evidence; and 

(b) evidence of specific instances of sexual behavior by the alleged victim 
with respect to the person accused of the sexual misconduct offered by 
the accused to prove consent or offered by the prosecution. 

3. Theparty wishing to introduce evidence under Paragraph 2 must file a motion 
with the trial court prior to submitting the evidence in court. 

4. Before admitting evidence under Paragraph 2, the trial court must set a time 
and date for a closed hearing and inform the prosecutor, the defense, and the 
victim in accordance with Article 27. The victim, the prosecutor, and the 
defense have a right to attend and be heard. 

5. The closed hearing must be recorded in accordance with Article 37. 

6. Information in the record of the closed session must be removed from the 
court file. 

7. The information relating to the hearing and all other information, including the 
original motion, if any, for inclusion of the evidence of sexual conduct, must 
be sealed and stored in a secure place, under lock and separately from the 
court file. 



Article 235 • 357 



Commentary 



The laws surrounding the introduction of evidence of sexual conduct of the victim of 
a sexual offense vary around the world. In some states, there are no rules permitting 
the exclusion of evidence, which means that the defense often introduces evidence of 
the sexual conduct of a victim, for example, to prove that the victim was promiscuous 
in an attempt to discredit the victim's assertion that the illegal sexual behavior was not 
consensual. In other states, and under the International Criminal Court Rules of Pro- 
cedure and Evidence (Rule 70 [c]), there is a complete bar on the introduction of evi- 
dence relating to the prior sexual history of a victim. In the view of the drafters, neither 
of these provisions was suitable for inclusion in the MCCP. Allowing the defense to 
introduce any and all evidence of the sexual history of a victim, however irrelevant, is 
traumatic for the victim. In addition, even if the victim engaged in other sexual rela- 
tionships in the past, that behavior often has no bearing on the present criminal trial. 
Even where a victim had many sexual relationships in the past, that behavior does not 
have a bearing on the victim's consent to a future sexual encounter. Sometimes victims 
are implicitly deemed to have consented to a sexual encounter merely because they did 
so in the past. On the other hand, the exclusion of all evidence of a victim's sexual his- 
tory may mean that crucial evidence surrounding the victim's sexual history with the 
accused person may not be permitted, even if it is salient to the question of consent to 
another sexual encounter between the victim and the accused. 

The MCCP adopts an approach between these two positions. The MCCP outright 
excludes the introduction of evidence of sexual conduct of the victim with anyone 
other than the accused person except as provided for in Paragraph 2(a). The MCCP 
also excludes the introduction of evidence relating to the sexual disposition of the 
alleged victim, for example, that the victim had engaged in many sexual relationships 
in the past. What may be introduced is evidence to prove that a person other than the 
accused was the source of semen, injury, or other physical injury. In this case, a party 
in the case would be alleging that a person other than the accused had sexual relations 
with the victim, whether lawful or unlawful, or that a person other than the accused 
injured the victim. The only other exception to the general rule set out in Paragraph 1 
concerns evidence of specific instances of sexual behavior by the alleged victim with 
the alleged perpetrator. 

In many post-conflict states, establishing accountability for crimes of sexual vio- 
lence perpetrated in large numbers during and after the conflict is a sensitive and 
important societal priority. Putting in place rules and procedures that are protective 
of victims of these criminal offenses while respecting the rights of the accused is 
essential. 

Evidence of sexual conduct cannot be introduced into court without a motion 
being filed by the party seeking to introduce it. The motion will be heard in closed ses- 
sion with both parties and the victim present. During the course of the hearing, the 
court will decide whether the exceptions set out in Paragraph 2 apply. Any evidence 
that comes from the closed hearing and any other information must be separated from 
the court record and the case file and securely stored away. 
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Article 236: Principles of Evidence in 
Cases Involving Sexual Violence 



1. In cases involving sexual violence, where the prosecution or the defense 
wishes to raise the issue of consent of the victim, the relevant party must file 
a motion with the trial court in advance of submitting the evidence. 

2. The trial court must hold a hearing under Article 237 upon receipt of a motion 
to introduce evidence related to the consent of the victim in a case involving 
sexual violence. The victim, and his or her legal counsel, may be present dur- 
ing the closed hearing. 

3. In cases involving sexual violence, the trial court must be guided by and, 
where appropriate, must apply the following principles: 

(a) consent must not be inferred by reason of any words or conduct of a vic- 
tim where force, threat of force, coercion, or taking advantage of a coer- 
cive environment undermined the victim's ability to give voluntary and 
genuine consent; 

(b) consent must not be inferred by reason of any words or conduct of a vic- 
tim where the victim is incapable of giving genuine consent; 

(c) consent must not be inferred by reason of the silence of, or lack of resis- 
tance by, a victim to the alleged sexual violence; and 

(d) credibility, character, or predisposition to sexual availability of a victim or 
witness cannot be inferred by reason of the sexual nature of the prior or 
subsequent conduct of a victim. 



Commentary 



The wording in Article 236 refers to sexual violence, which is taken to include all sexual 
offenses, including rape. Reference should be made to Section 3 of Part II: Special Part 
of the MCC on sexual offenses. With regard to the criminal offense of rape, as dis- 
cussed in the commentary to Article 94 of the MCC, the lack of consent of the victim 
is not a constituent element of the offense. Nor is it an element of other sexual offenses 
contained in the MCC such as "Violation of the Sexual Autonomy of a Defenseless 
Person" (Article 96) or "Violation of Sexual Autonomy by Abuse of Authority" (Article 
97). In spite of this, the issue of consent may be raised by the defense during a trial 
involving criminal offenses of a sexual nature. It is for this reason that Article 236 was 
included in the MCCP. This provision is derived from the Rules of Procedure and Evi- 
dence of the International Criminal Court. 
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Paragraph 3: The principles set out in Paragraph 3(a)— (c) all relate to the consent of 
the victim. It is important to reiterate that consent is not a substantive element of the 
criminal offenses set out in Section 3 of Part II: Special Part of the MCC, nor is it a 
defined defense against criminal offenses of a sexual nature under the MCC. Nonethe- 
less, it may be raised by the accused. Where the definitions of sexual offenses in the 
legislation of a post-conflict state refer more directly to consent as an element of crimi- 
nal offenses, such as rape, the principles in Paragraph 3 are an important complemen- 
tary procedural element of the law. 

Paragraph 3 addresses some fundamental issues relating to consent, most particu- 
larly where the defense argues that the words, conduct, lack of resistance, or silence of 
the victim amounts to consent. In some instances, words, conduct, lack of resistance, 
or silence relating to the sexual act may appear on their face to indicate consent, but 
closer examination reveals other factors that vitiate any claims that the victim properly 
consented. External circumstances or conduct such as force, coercion, or the perpetra- 
tor taking advantage of a coercive environment (which is particularly relevant where 
the sexual offense took place in the context of a conflict) may all unduly influence the 
victim. The court must look at the surrounding circumstances to determine whether 
the victim gave true consent. As stated in Paragraph 3(a) and (c), consent cannot be 
inferred from words or conduct where force, threat of force, or coercion was present, 
where the perpetrator took advantage of a coercive environment, or where the victim 
is incapable of giving genuine consent. Consent can also not be automatically inferred 
where the victim was silent or did not actively resist the sexual conduct. 

Paragraph 3 (d) addresses the issues of witness credibility, character, and predispo- 
sition. Often in cases involving sexual violence, the defense attempts to discredit the 
victim because of other sexual conduct the victim was part of previously or subse- 
quent to the alleged criminal offense. In order to effectively implement this principle. 
Article 235 provides that all evidence of other sexual behavior (bar two discrete excep- 
tions in Article 235 [2]) must be excluded at trial. In addition, evidence of sexual pre- 
disposition must also be excluded. 



Article 237: Hearing to Determine the 
Admissibility of Evidence 



1 . The trial court may, upon the motion of the prosecutor or the defense or of its 
own accord, order a hearing to rule on the admissibility, relevance, or exclu- 
sion of evidence. 

2. The trial court must set a time and date for a hearing and inform the prosecu- 
tor and the defense in accordance with Article 27. The prosecutor and the 
defense have a right to attend and be heard at the hearing. 
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Article 238: Introduction of Books, 

Records, Documents, and Other Tangible 

Items into Evidence before the Court 



1. Records of crime scene investigation, search of premises or persons, or sei- 
zure of items and documents; identity documents; technical recordings; 
bool<s; records; and other documents that serve as evidence must be intro- 
duced during the trial so as to establish their content. 

2. Their content must be briefly summarized by the competent judge, or the 
presiding judge of a panel of judges, for the purposes of the record of 
proceedings. 

3. Other tangible items of evidence that serve as evidence may be introduced 
during the trial. 

4. A description of the item of tangible evidence must be made by the judge, or 
the presiding judge of a panel of judges, for the purposes of the record of 
proceedings. 

5. Books, records, or documents that are admitted into evidence at trial must, if 
possible, be submitted in the original. 

6. All books, records, documents, or copies of originals submitted into evidence 
must be attached to the court case file. 

7. All tangible items of evidence must be stored by the registry of the competent 
trial court once they are admitted into evidence before the court. 



Commentary 



During the course of the trial, both the prosecutor and the defense will call witnesses 
who will be examined, cross-examined, and reexamined as per Article 224. Each side 
will be building its case through witness testimony that will be entered into the court 
record. The court record provides the official record of the trial and all the evidence 
that was brought before the court during the trial. The judges must rely on the court 
record in determining the criminal responsibility of the accused. The judge or judges 
must also base their judgment on the court record. During the course of the trial, 
other sorts of evidence may also be entered into the court record. Certain documents, 
of the sort outlined in Paragraph 1, may provide valuable evidence. In order to enter 
such evidence into the court record, the judge or presiding judge must summarize 
their content for the record. These documents will move from the possession of the 
party entering them to the possession of the court, where they will be stored in the 
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court case file under Paragraph 6. Other tangible pieces of evidence may also be intro- 
duced into the court record at trial, for example, the gun or knife in a trial for "unlaw- 
ful killing." Such pieces of evidence must be described by the judge or the presiding 
judge and then entered into the record. After this, the court is charged with storing 
these pieces of evidence as required by Paragraph 7. Provision should be made in each 
courthouse for the storage of evidence. Rules and procedures will need to be developed 
around the retention of evidence to determine the length of time evidence should be 
retained, where it should be stored, who can have access to the evidence, and so on. 
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Part 4: Power of the Trial Court to 
Order Additional Evidence 

^^^^^M General Commentary ^^^^^m 

As discussed in the general commentary to Section 2, the level of judicial involvement 
in the introduction of evidence and examining of witnesses varies from state to state. 
In some states, the judge, acting as an inquisitor, will have access to the evidence in 
advance and will essentially lead the trial, leading the questioning of witnesses and 
introducing evidence. In other systems, the judge is more of a referee and a passive 
observer of party-led proceedings. Under the MCCP, the parties, namely, the prosecu- 
tion and the defense, lead the proceedings; however, the judge does not merely have a 
passive role. Part 4 endows the judge or panel of judges with powers relating to the 
introduction of evidence, the summonsing of witnesses, and the commencement of 
other sorts of investigations pertinent to the trial. The judge may adopt a more active 
role in ensuring that evidence that maybe valuable to the accused is introduced. Under 
Article 239, the court may generally order the introduction of evidence, as defined in 
Article 1(19). It may summons witnesses who have not been called by either side to 
appear (Article 239), as well as order the reenactment of a criminal offense (Article 
240) and the medical examination or the examination of the mental state of the 
accused (Article 241). 



Article 239: Power of the Court to Order 
the Production of Additional Evidence 



1 . The trial court has the power to order the production of evidence that it deems 
relevant to the proceedings. 

2. The trial court has the power to summons witnesses to appear before the 
court, other than those called by the prosecutor and the defense. 
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Article 240: Power of the Court to Order 
the Reenactment of a Criminal Offense 



1. The trial court may, of its own accord or upon the motion of the prosecutor 
or the defense, order the reenactment of the criminal offense at the crime 
scene. 

2. Where a reenactment of the criminal offense is ordered, the prosecutor and 
the defense must be present during the reenactment. 



Article 241: Power of the Court to Order a 

Medical Examination or Examination of 

the Mental State or Mental Incapacity 

of the Accused 



1. The trial court may, of its own motion, order a medical examination of the 
accused and appoint a medical expert to conduct the examination. 

2. The trial court may, of its own motion, order an examination of the mental 
state of the accused in accordance with Article 144, or an assessment of the 
mental capacity of an accused under Article 89. 

^^^^^^^m Commentary 

Reference should be made to Articles 89 and 147. 
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Part 5: Witnesses and Witness 
Testimony before the Court 

Section 1; Obligation on Witnesses to Testify before the Trial Court 

Article 242: Obligation on Witnesses to 
Testify before the Court 



Except as otherwise provided for in the IVICCP, all witnesses are obliged to testify 
before the trial court when summonsed by the court in accordance with Article 32 
or 33. 



Section 2; Persons Not Required to Testify before the Trial Court 



General Commentary 



It is common practice for domestic criminal procedure laws to lay out certain catego- 
ries of persons who are not required to testify at trial. These persons are excused 
because of the nature of the relationship that they have with the accused. These rela- 
tionships are "protected," and the persons in these relationships are also protected. 
The most commonly excluded category of persons is family members of the accused 
and the lawyer for the accused. Religious clergy (e.g., imams, rabbis, priests, or monks) 
who have a relationship with the accused are also generally considered privileged. The 
treatment of the relationship between doctors, psychiatrists, and psychologists and the 
accused varies from state to state. In some states, the relationship is considered sacred; 
however, over time, other states have moved to end the protection in certain circum- 
stances where public policy reasons outweigh the need to ensure the continuation of 
this protected relationship. In other states, public policy reasons have led to the amend- 
ment of rules on other privileged relationships. For example, in some states, given the 
public policy need to combat domestic violence, the husband-wife privilege has been 
obliterated in cases concerning domestic violence against a wife. Privileges have also 
been obliterated where one party to an otherwise privileged relationship is the victim 
of the criminal offense allegedly committed by the accused person. The same goes for 
cases where the accused is charged with very serious crimes. Under the MCCP, a fam- 
ily member may revoke the privilege under Article 243. With regard to other privi- 
leged communications contained in Article 244, the privilege may be revoked when 
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the accused consents or where the accused has relayed information to a third party, 
who then testifies about the information (see Article 233 [3]). 



Article 243: Family Members of the 
Accused Not Required to Testify 



1. The spouse, parents, children, and adopted children of the accused are not 
required to testify against the accused. 

2. The spouse, parent, child, or adopted child of the accused may choose to tes- 
tify against the accused. 



Commentary 



The privilege set out in Article 243 belongs to the witness, but he or she may revoke it. 
As provided for in Paragraph 2, the family member may choose to testify against the 
accused. The drafters of the Model Codes considered a number of variations on the 
testimonial privilege of family members. In the end, the drafters decided on the most 
widely accepted formulation. In drafting new provisions on privileged communica- 
tions, a state may wish to consider aligning with the trend discussed in the general 
commentary toward diminishing the absoluteness of the privilege. For example, some 
states have revoked the traditional privilege in the case of serious crimes or where the 
family member is a victim of the criminal offense. 



Article 244: Other Persons Not 
Required to Testify 



1 . The following persons are not required to testify at trial about communications 
with the accused, and may not do so without the consent of the accused: 

(a) defense counsel for the accused, with respect to facts that became 
known to him or her in his or her capacity as defense counsel; 

(b) a member of a religious clergy, in relation to communications made by the 
accused in the context of spiritual consultation or sacred confession; 
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(c) the psychiatrist or psychologist of the accused; or 

(d) the doctor of the accused. 

2. The accused may consent in writing to his or her counsel, religious counselor, 
psychiatrist, psychologist, or doctor testifying at trial. 

3. Any written records relating to communication with the accused are 
privileged. 



Commentary 



In addition to the family members not required to testify during the trial under Article 
243, Article 244 contains categories of persons who cannot give evidence at trial with- 
out the permission of the accused. The categories of persons who are excluded from 
testifying in court in the absence of the accused's consent vary from state to state. The 
categories contained in the MCCP were arrived at after a survey of similar provisions 
from around the world, followed by extensive discussions by the drafters of the MCCP. 
What the drafters came up with were a number of generally agreed-upon categories. 
The use of the term religious clergy in Paragraph 1(b) is taken to include priests, monks, 
imams, rabbis, and other religious or spiritual clergy members. 

Paragraph 3 deems that any written records related to communication with the 
accused are privileged. So, for example, where the accused has had a consultation with 
a psychiatrist, neither the defense nor the prosecution can request and submit the 
records of the session into evidence in court, except with the written consent of the 
accused. Reference should be made to Article 233(3), which provides that evidence of 
privileged communications may be admitted into evidence where the accused has 
relayed the information to a third party who then testifies at the trial. 



Section 3 ; Failure of a Witness or Expert Witness to Appear before the 
Trial Court 



Article 245: Consequences of Failure of a 
Witness or Expert Witness to 
Appear before the Trial Court 



If a witness or expert witness who has been summonsed to appear at trial 
under Article 33 or 34 fails to appear before the court and does not justify his 
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or her absence, the court may order the witness or expert witness to be 
brought before the court by way of an apprehension order under Article 35. 

2. When a witness is brought before the court as provided for in Paragraph 1, 
the court may issue an order for noncompliance with a court order under Arti- 
cle 41 against a witness or expert witness who fails to appear before the 
court when summoned to do so. 

3. Where a witness or an expert witness fails to appear before the court, the 
court may adjourn the trial under Article 225. 



Commentary 



Where a witness fails to appear before the court when summonsed to do so, the first 
step the court may take is to issue an apprehension order under Article 35. The police 
will then be legally empowered to bring the witness or expert witness before the court. 
Once the witness is brought before the court, the court may issue an order for non- 
compliance with a court order, under which a person may be detained or fined for 
noncompliance with the court- ordered summons issued against him or her. As another 
option, a witness or expert witness who fails to appear before the court when sum- 
monsed to do so maybe prosecuted for the offense of "failure to respect an order of the 
court" under Article 197 of the MCC. It falls within the power of the prosecutor, rather 
than the court, to prosecute a person for this offense, although the court could recom- 
mend the prosecutor to do so. 



Section 4: The Accused as a Witness 



Article 246: The Accused as a Witness 



The accused is not obliged to but may appear as a witness in his or her defense. 



Commentary 



The accused may make a statement after the opening statements of both the prosecu- 
tor and the defense. This statement is not made under the solemn declaration that wit- 
nesses are required to take under Article 246. Where an unsworn statement is made by 
the accused under Article 246, the judge or the panel of judges must decide on the 
probative value of the statement. The unsworn statement made by the accused is not 
subject to cross-examination by the prosecutor. Obviously, a statement made by the 
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accused as a witness, which is pursuant to a solemn declaration, and that can be exam- 
ined by the prosecutor will have higher probative value than an unsworn and uncon- 
tested statement. 



Section 5; Solemn Declaration of a Witness and Declaration of 
Preliminary Information 



General Commentary 



Prior to a witness testifying before the court, he or she must make a solemn declara- 
tion or an oath stating officially before the court that he or she will tell the truth. Once 
the witness has been sworn in, or made the solemn declaration, the witness must 
answer the questions put to him or her by the prosecutor, the defense, or the judge. 
This obligation is subject to the other provisions of the MCCP, however; for example, 
a person does not have to answer any question that would impinge upon his or her 
right to freedom from self-incrimination as set out in Article 57. In addition, where the 
person is subject to protective measures or anonymity, the extent of testimony required 
from the witness may also be limited by the court under Article 254. 



Article 247: Solemn Declaration 



1. Prior to testifying, a witness must mal<e the following solemn declaration: "I 
solemnly declare to tell the truth, the whole truth, and nothing but the truth." 

2. A witness may use the sacred texts of his or her faith to take the oath. 



Article 248: Solemn Declaration of a 
Child Witness 



1. A child who, in the opinion of the trial court, understands the nature of the 
solemn declaration must make the solemn declaration under Article 248. 

2. The trial court may permit a child who does not understand the nature of the 
solemn declaration to testify without making the declaration where, upon 
inquiry, the court is of the opinion that the child is sufficiently mature to be 
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able to report the facts of which the child had knowledge and understands the 
duty to tell the truth. 

3. The trial court must decide on the probative value, if any, of the statement of 
a child witness who has not made the solemn declaration under Article 247. 



Commentary 



A child witness, meaning a witness under the age of eighteen years, cannot automati- 
cally make a solemn declaration prior to testifying before the court. Where the court 
is confronted with a child witness, it must assess whether the child understands the 
nature and implications of making such a declaration. This assessment is usually done 
by questioning the child. Where the court determines that the child understands the 
nature of the declaration, the child must make the declaration and will be able to give 
evidence under oath. Where the child does not understand the nature of the solemn 
declaration, the court may still allow the child to testify not under oath, if it deter- 
mines that the child can report the facts that the child has knowledge of and he or she 
understands the duty to tell the truth. Reference should be made to Article 263, which 
provides that a person cannot be convicted solely upon the basis of the testimony of a 
child witness who has not made a solemn declaration. 



Article 249: Solemn Declaration of a 
Mute or Deaf Witness 



1. Mute witnesses who are literate must take the solemn oath by signing the 
text of the oath. 



Deaf witnesses must read the text of the oath. 



Article 250: Preliminary Information 



1. Subject to any witness protection order or an order for witness anonymity, 
after the solemn declaration the court must ask the witness to state for the 
record his or her: 

(a) first name and surname; 

(b) occupation; 
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(c) address; 

(d) place and date of birth; and 

(e) relation to the accused or a victim of the criminal offense, if any. 

2. The witness must also be warned that he or she must report to the court any 
change in his or her address. 



Section 6; Freedom from Self-incrimination of a Witness and 
Warnings Issued by the Court 



Article 251: Freedom from 
Self-incrimination 

1. No witness may be compelled to incriminate himself or herself. 

2. A witness is not required to answer any question that would incriminate him- 
self or herself. 

3. If it appears to the judge, or to the presiding judge of a panel of judges, that a 
question asked of a witness is likely to elicit a response that might incriminate 
the witness, the judge must advise the witness of his or her right not to 
answer the question. 



Commentary 



The privilege against self-incrimination is provided for the benefit of the suspect or the 
accused under Article 47. Article 57 concerns a witness and is therefore distinct. In 
some states, witnesses do not benefit from the privilege against self-incrimination. This 
privilege applies only to suspects and accused persons. In other systems, the witness 
must testify but has the right not to have any incriminating evidence used against him 
or her in other proceedings (this is known as "use immunity" and is discussed in rela- 
tion to cooperative witnesses in the commentary to Chapter 8, Part 4, Section 3 ) . In yet 
other states, the witness has the full privilege against self-incrimination. The drafters 
of the MCCP chose to include a full privilege against self-incrimination for a witness, 
which means that when testifying in court, a witness may refuse to answer any ques- 
tion put to him or her if it would violate his or her privilege against self-incrimination. 
A person other than the suspect or the accused who is being questioned by the police 
and the prosecutor (and may or may not act as a witness during the trial) is also afforded 
the privilege against self-incrimination. Reference should be made to Article 110. 
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Article 252: Warnings Issued by the Court 



After a witness has made a solemn declaration and after the witness has 
given the court preliminary information, the trial court must instruct the wit- 
ness of his or her duty to speak the truth and that he or she may not withhold 
anything, whereupon the witness must be warned that false testimony is a 
criminal offense under Article 192 of the MCC. 

The trial court must instruct the witness that he or she is under a duty to 
answer any questions posed to him or her subject to Articles 251, 254, and 
255. 

If a witness is anonymous or is subject to a protective measure and is testify- 
ing behind a screen, the presiding judge must verify that it is the same wit- 
ness for which anonymity or witness protection was granted. This verification 
must be entered in the court record. 



Commentary 



Paragraph 3: Paragraph 3 is crucial to ensuring that a substitute witness is not placed 
on the witness stand to testify in lieu of the actual witness. 



Section 7; Requirement of Absence of a Witness during Testimony of 
Another Witness 



Article 253: Absence of a Witness during 
Testimony of Another Witness 



1 . A witness other than an expert witness who has not yet testified must not be 
present when another witness is testifying. 

2. A witness who has heard the testimony of another witness must not for that 
reason alone be disqualified from testifying. 
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Commentary 



The purpose in requiring that a witness who is yet to testify not be present during the 
questioning of another witness is to ensure that the incoming witness is not influenced 
by the testimony of other witnesses. However, the presence of a witness during the 
trial, whether accidental or otherwise, cannot be used as a sole ground to disqualify a 
witness. Where a witness has been present during the testimony of other witnesses, the 
court may take this into account when determining the probative value of his or her 
testimony. 



Section 8; Measures for the Protection of Witnesses Testifying before 
the Court 



Article 254: Protection of 
Witnesses during a Trial 



1. The trial court must take appropriate measures to protect the safety, physi- 
cal, and psychological well-being, dignity, and privacy of witnesses during 
the trial. In doing so, regard must be had for all relevant factors, including age, 
gender, health, religion, and the nature of the criminal offense, especially 
where the criminal offense involves sexual or gender violence or violence 
against children. 

2. The trial court may, of its own accord or at the motion of the prosecutor, the 
defense, or a witness, make an order for protective measures for witnesses 
under threat or vulnerable witnesses under Chapter 8, Part 4, Section 2 or 
an order for anonymity for witnesses under threat under Chapter 8, Part 4, 
Section 2. 

3. Where an order for anonymity has been granted under Chapter 8, Part 4, Sec- 
tion 2, the trial court must prohibit all questions the answers to which could 
reveal the identity of the witness or the restricted information. The defense 
may, however, examine the witness on all other issues permissible under the 
MCCP 

4. The trial court must strike from the court record any statements made by an 
anonymous witness that inadvertently or mistakenly reveals his or her iden- 
tity in response to a question. 
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Commentary 



The judge or panel of judges presiding over a trial is charged with ensuring the safety, 
physical and psychological well-being, dignity, and privacy of witnesses during the 
course of the trial, especially where the criminal offenses involve sexual or gender vio- 
lence or violence against children. This goal may be achieved, for example, by control- 
ling the questioning to limit the level of harassment or intimidation of the witness as 
provided for under Article 254. In some instances, the court may need to go further. 
Under Articles 147-155 and 156-162 of the MCCP, respectively, the court may make an 
order for protective measures or witness anonymity. Article 254 gives the trial court 
the power to order these measures of its own accord, where the prosecutor, the defense, 
or the witness has not filed a motion with the court. 

Where an anonymous witness (as defined in Article 156) is testifying during the 
trial, the court has the responsibility to ensure that no details surrounding the identity 
or whereabouts of the anonymous witness are revealed to the defense or to the public 
or press. Thus, the court must play a strict role in overseeing the line of questioning 
pursued by the defense and the prosecutor and strike from the official court record any 
statements that might reveal the identity or whereabouts of the anonymous witness. 



Article 255: Control of Questioning of 
Witnesses by the Trial Court 



1. The trial court must, whenever necessary, control the manner of questioning 
to avoid any harassment or intimidation of witnesses. 

2. The trial court must forbid repetitious or irrelevant questions, as well as 
answers to such questions. 
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Section 9; Measures to Protect Child Witnesses Testifying 
before the Court 



Article 256: Questioning of a 
Child Witness 



1 . The court must ensure that a child witness is examined considerately to avoid 
producing a harmful effect on his or her state of mind. 

2. If necessary, a child psychologist or child counselor or some other expert may 
be called to assist in the examination of a child witness. 



Commentary 



For a child (meaning a person under the age of eighteen years as defined in Article 
1 [5]), testifying at a trial can be an overwhelming and traumatic experience. A sensitive 
approach must be adopted toward child witnesses and victims. According to the Guide- 
lines on Justice for Child Victims and Witnesses of Crime (UN document E/2004/INF/2/ 
Add. 2, developed by the International Bureau for Child's Rights), "child-sensitive 
denotes an approach which takes into account the child's individual needs and wishes" 
(paragraph 9[d]). There are numerous elements to a child-sensitive approach to child 
victims and witnesses, all of which are set out in the guidelines and should be referred 
to. These elements may include implementing protective measures for child witnesses. 
Reference should be made to Articles 147-155 and their accompanying commentary on 
protective measures for witnesses under threat. 

The court must be alert to protecting the rights and interests of children and to 
protecting them from harm. When a child is testifying, the child has the right to be 
protected from justice-process hardship, which means that the child should be pro- 
vided with support throughout the process (see paragraphs 23—26 of the guidelines), 
including a child psychologist, child counselor, or some other person with expertise in 
dealing with children. The child psychologist, counselor, or other expert may be pro- 
vided by the state, although their provision may be difficult in terms of resources in a 
post-conflict state. Alternatively, the court system may enter into an agreement with a 
civil society or non-governmental organization specializing in children's rights that 
may work with the court in the support of child witnesses. In some states, paralegals 
undertake this role, providing support and assisting in the preparation of child wit- 
nesses for court. In terms of lessening the harmful experience of a trial for a child wit- 
ness, in some states, legal professionals, including judges, are required to remove robes 
and other formal attire usually required in court in order to make the experience less 
intimidating. This is not expressly provided for in the MCCP but is a matter of good 
practice where court personnel are otherwise required to wear formal attire, such as 
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wigs and gowns. During the questions, the child must be treated with dignity and 
compassion (paragraph II [A] of the guidelines). Child-sensitive questioning requires 
questioning the child in a language that the child uses and understands (paragraph 14) 
and conducting questioning and interviews in a "sensitive, respectful and thorough 
manner" (paragraph 13). 

In addition to the provisions of Article 256 for the protection of child witnesses, 
the MCCP contains another mechanism to protect children. Under Articles 147-155, a 
child may be declared a vulnerable witness and protective measures may be ordered 
for the child witness. The measures that may be ordered in favor of the child witness 
are contained in Article 147. Reference should be made to Articles 147-155 and their 
accompanying commentaries for further discussion on the protection of a child wit- 
ness/vulnerable witness. 



Section 10; Testimony before the Trial Court and Its Exceptions 

Article 257: General Principle of Live and 
Direct Testimony of Witnesses 



Except as otherwise provided in the IVICCP, a witness must be heard directly by the 
trial court. 



Commentary 



In some legal systems, witness statements may be introduced into evidence without the 
witness being present at trial to testify. This occurs mostly where the witness statement 
was obtained through the questioning of a witness by an investigating judge. The 
defense may have also been present duringthe taking of the statement to safeguard the 
right of the accused. In other legal systems, and in the MCCP, the general rule is that a 
witness must be heard directly before the court. To put it simply, the witness must 
come before the court and testify "live." In this way, the prosecutor, the defense, and 
the court (and counsel for the victim if the court has given the victim the opportunity 
to participate in proceedings under Article 76) will be able to question the witness in 
person and directly observe the demeanor of the witness. 

There are a number of exceptions in the MCCP to the general principle in Article 
257. The first exception involves live testimony that takes place in a location other than 
the courtroom. Article 174 allows a person who has been declared to be either a wit- 
ness under threat or a vulnerable witness to testify in a location other than the court- 
room. For example, a witness may be subject to protective measures under Article 
147(e) that allow the witness to testify from another location by means of closed- 



376 • Chapter 11, Parts 



circuit television. The second exception to the general rule in Article 257 involves the 
introduction of evidence that has been previously recorded. There is the option under 
the protective measures regime to allow for the introduction of prerecorded video- 
taped evidence (see Article 147 [e]). In addition, a unique investigative opportunity 
under Article 146 allows a court- ordered examination of a witness prior to trial if 
obtaining the attendance of the witness at trial is impossible. Where the prerecorded 
evidence of a witness is being introduced at trial — whether under a protective measure 
or byway of a unique investigative opportunity — the MCCP requires that both parties 
be present at the time the testimony is taken to examine the witness. This protects the 
accused's right to examine a witness against him or her set out in Article 64 of the 
MCCP. Article 258 provides another exception to the principle of live and direct wit- 
ness testimony. 



Article 258: Exceptions to the 

General Principle of Live and Direct 

Testimony of Witnesses 



The testimony or statements of a witness that are made out of court may be 
read during the trial where both the prosecutor and the defense consent. 

In exceptional circumstances, and where a protective measures order in favor 
of a witness is not in place, the trial court may, upon the motion of the prose- 
cutor or the defense, permit a witness to give testimony by way of live audio 
or video technology provided that the prosecutor, the defense, and the court 
have the opportunity to examine the witness. 

In exceptional circumstances, and where a unique investigative opportunity 
has not been ordered, the trial court may allow, upon the motion of the prose- 
cutor or the defense, the introduction of: 

(a) previously recorded audio or video testimony of a witness; or 

(b) a transcript or other documented evidence of witness testimony. 



Commentary 



Paragraph 1: Paragraph 1 provides a general exception to Article 257 where both par- 
ties consent to the introduction of witness statements or testimony. Because the 
accused has consented to the introduction of this evidence, he or she has waived his or 
her right to examine the witness and therefore it is not a violation of rights to introduce 
such testimony. 
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Paragraph 2: Paragraph 2 provides an exception to the requirement that a person give 
evidence directly before the court. It allows for either side to request the court, excep- 
tionally, to allow a witness (who is not already subject to witness protection measures) 
to give testimony at another location. This may be because the person is in a foreign 
location and cannot make it to the trial, for example, or severe logistical issues prevent 
bringing the witness to court (e.g., a witness who is a dangerous prisoner in a high- 
security prison). Although it is preferable for the accused that the witness appear 
directly before the court so that the defense can fully examine his or her demeanor, the 
giving of evidence by a witness in another location does not severely encroach upon the 
rights of the accused to examine a witness. This is not to say that the court should auto- 
matically grant this measure. This is an exceptional measure, and the party seeking to 
have its witness testify at another location must make a strong case to the court as to 
why the witness's presence in the courtroom is not necessary. The party must also dem- 
onstrate to the court why it did not seek other measures to achieve this end. For exam- 
ple, where the prosecutor seeks to have a witness testify at another location because the 
witness is intimidated, the court would be at liberty to question why the prosecutor did 
not seek a protective measures order instead. The court may require that the prosecutor 
does so instead of granting the prosecutor's request under this paragraph. 

Paragraph 3: The purpose of Paragraph 3 is to address the question of an absent wit- 
ness, where the witness is absent and a unique investigative opportunity has not already 
been obtained to preserve the testimony of the person for submission during the trial. 
A witness may be absent because he or she is dead, is too ill to attend the proceedings, 
is abroad, or cannot be found. Systems differ as to how they treat absent witnesses. In 
some systems, there is a general bar on the introduction of the testimony of absent wit- 
nesses. Other systems allow the prior statements of absent witnesses to be introduced, 
but only where such statements are corroborated by other testimony or evidence. Yet 
other systems have adopted a different position, as discussed in the commentary to 
Article 257, where prior witness testimony may generally be introduced at trial. 

Some experts argue that prior witness testimony should not be introduced at all. 
First, it is impossible to test the reliability of such statements, and second, it deprives 
the accused of his or her right to examine the witness as set out in international human 
rights law (and under Article 64 of the MCCP). In systems that have detailed hearsay 
evidence ("hearsay" is a statement other than one made by the declarant while testify- 
ing at the trial or hearing offered in evidence to prove the truth of the matter asserted), 
the use of prior witness testimony amounts to hearsay and therefore is not, in princi- 
ple, permissible. That said, even in many states that have hearsay rules, exceptions 
have been made to allow for the introduction of hearsay evidence. Some experts argue 
that the evidence of absent witnesses must be allowed to be presented to the court; 
otherwise, valuable evidence could be lost. 

The drafters of the MCCP, in considering what provision to adopt on absent wit- 
nesses, debated the various options available. Ultimately, the drafters concluded that 
there should be a mechanism to deviate from the general principle of "live testimony" 
in certain defined instances and to allow for the introduction of prerecorded evidence 
before a court. This measure, however, should be exceptional; where such evidence is 
introduced, both the prosecutor and the defense should have had the opportunity to 
examine the witness. The drafters thought that the latter safeguard was essential to 
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protect the rights of the accused to examine the witness and that it was a vital safe- 
guard to test the rehabihty of such statements. 

Where the court is considering whether to allow the introduction of prerecorded 
testimony, it must assess whether the testimony could be obtained through less severe 
measures. For example, where a witness is absent because he or she is in a different 
state, it may be feasible to provide for testimony by way of live video link instead of 
prerecorded testimony. 

It must also be noted that Article 258 refers to testimonial evidence of witnesses 
only. Thus, Article 258 relates to the introduction of prerecorded evidence given by the 
accused in a testimonial capacity. There is no clear definition of what "testimony" is. 
In some states, a statement is testimonial where the statement is made in an investiga- 
tive environment in an effort to assist authorities to apprehend and prosecute a sus- 
pect. Whether or not the witness is under oath while making a statement will have a 
great bearing on whether a statement is testimonial; however, a phone call to the emer- 
gency services by an absent witness to report the commission of a criminal offense is 
classified as testimonial in some jurisdictions. 

Although a provision that the court must not rely solely or to a decisive extent on 
the evidence of a sole absent witness to convict a person is not contained in the MCCP, 
drafters of new criminal procedure laws may wish to consider it. This standard comes 
from the European Court of Human Rights case of Unterpertinger v. Austria (applica- 
tion no. 9120/80), which states that a case should not be entirely based on evidence 
from an absent witness unless other evidence submitted supports the veracity of the 
evidence or otherwise corroborates it. 



Section 11; Presentation of Prior Statements and Other Evidence to a 
Witness during the Trial 



Article 259: Presentation of Prior 
Statements to the Witness during the Trial 



Statements of a witness made prior to the trial may be used during the trial to 
refresh the recollection of the witness who made them. 



Commentary 



A prior statement taken from a witness during the investigation of a criminal offense 
cannot be entered into evidence as a general rule under the MCCP. Under the principle 
of live testimony set out in Article 257, the witness is required to come to court and 
testify before the judge or panel of judges, subject to the exceptions contained in Arti- 
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cle 258 and elsewhere in the MCCP. During the course of live testimony, the witness 
may make a statement that is different from what he or she made during the investiga- 
tion of the criminal offense, or the witness may have forgotten key elements of his or 
her earlier evidence. In such a case, either party may "refresh the recollection of the 
witness who made them" by reading the prior statement of the witness. The witness 
statement will not be entered directly into evidence, but the witness's responses to it 
and the relevant parts that were read to the witness will. The use of prior statements is 
central to the impeachment of a witness under Article 261 (2) (b) . 



Article 260: Presentation of Physical or 

Documentary Evidence to the 

Witness during the Trial 



Physical or documentary evidence collected during the investigation may be pre- 
sented to a witness during his or her testimony so that the witness can identify 
such evidence and testify as to its relevance. 



Section 12; Impeachment of a Witness 

Article 261: Impeachment of a Witness 



1. A witness or expert witness may be impeached by any party, including the 
party calling the witness. 

2. A witness may be impeached on the following grounds: 

(a) the witness is biased in favor of one party or the other; 

(b) the witness has made a prior statement that conflicts with his or her tes- 
timony at the trial; 

(c) the witness has been induced in testimony to have contradicted himself 
or herself during his or her testimony in court; 

(d) the witness has a community-recognizable reputation for dishonesty; or 

(e) the witness is suspected or accused of another criminal offense. 
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Commentary 



Witness impeachment refers to a deliberate act by either the prosecutor or the defense 
to discredit a witness by calhng into question the witness's credibility. Impeachment 
can be done by introducing evidence through the cross-examination of the witness 
whose credibility has been called into question, or even by introducing testimony of 
another witness. Paragraph 2 incorporates the most commonly recognized grounds of 
impeachment contained in domestic criminal procedure codes around the world. 
Under Paragraph 2(a), a witness may be impeached because they are biased against 
one party or in favor of another. In addition, a witness may have a personal interest in 
the outcome of the case. For example, the defense may try to impeach a prosecution 
witness who has entered into a plea agreement with the prosecutor. The testimony of 
an impeached witness will carry less weight with the court than the evidence of a wit- 
ness whose credibility has not been called into question. 



Section 13; Compensation of Witnesses Summonsed before the 
Trial Court 



Article 262: Compensation of Witnesses 



A witness who is summonsed to appear before the trial court must be compen- 
sated for his or her reasonable expenses. 



Commentary 



The compensation of witnesses should be done through the registry of the court and 
should be regulated by a standard operating procedure or a circular issued by the pres- 
ident of the courts in the state concerned. 
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Part 6: Deliberations and Judgment 

Article 263: Deliberations of the 
Trial Court 



1. After the hearing is declared over, the judge or panel of judges must deliber- 
ate in private. 

2. In the deliberations of a panel of judges, each judge must vote separately on 
each count contained in the indictment. If two or more accused persons are 
tried together under Article 193, separate findings must be made for each 
accused person. 

3. The accused must not be convicted of a criminal offense that was not included 
in the indictment. 

4. A lesser included offense of a criminal offense stated in the indictment is 
deemed to be included in the indictment. 

5. A verdict of "criminally responsible" or "not criminally responsible" on each 
count in the indictment must be rendered by a majority vote. 

6. A verdict of "criminally responsible" on a count in the indictment must not be 
rendered by a judge or panel of judges unless the judge or panel of judges is 
certain that criminal responsibility has been proven by the prosecutor beyond 
reasonable doubt with respect to that count. 

7. In reaching a decision on the criminal responsibility of the accused, a judge or 
panel of judges must not find the accused criminally responsible based solely 
or, in the absence of corroborating evidence, to a decisive extent on: 

(a) the evidence of a sole anonymous witness; 

(b) the evidence of a sole cooperative witness; 

(c) the evidence of a child, where the child testified without making a solemn 
declaration; or 

(d) a statement or confession given to the police or the prosecutor. 
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Commentary 



After the procedures set out in Part 5 have been completed, the judge or panel of judges 
must begin deliberations. Ultimately, the purpose of deliberations is to render a ver- 
dict on whether the accused person is "criminally responsible" (i.e., guilty) or "not 
criminally responsible" (i.e., not guilty). The judge or panel must go through the 
indictment charge by charge and vote on whether they believe that the prosecutor 
proved beyond a reasonable doubt that the accused committed the criminal offense. 
Where there is a panel of three judges, the votes of two judges will suffice to convict. 

Paragraph 4: A "lesser included offense" is an offense that is composed of some, but not 
all, of the elements of a more serious crime. For example, to unlawfully kill or murder 
someone, it is necessary to commit an assault on that person. Assault is an element of 
unlawful killing under Article 89 of the MCC but the offense goes beyond assault. 
Where a person is charged with "unlawful killing" but the judge or panel of judges 
finds that all the elements of unlawful killing set out in Article 89 are not proven, the 
judge or panel may still find the person guilty of the lesser included offense of assault. 
This option is available even where the prosecutor did not expressly charge the person 
with assault. Thus, if a person is charged with unlawful killing, it is presumed that he 
or she can be convicted of assault, without this being written into the indictment. 

Paragraph 7(a): As discussed in the commentaries to Articles 156-162, where a court 
orders the use of anonymous witnesses, it must do so with the utmost respect for the 
rights of the accused person. The use of anonymous witnesses involves a delicate bal- 
ancing act between the rights of the accused to confront a witness against him or her 
(Article 64 of the MCCP) and the rights of the witness or victim to be protected during 
the proceedings. One of the safeguards in the use of anonymous witnesses that has 
been elaborated by the European Court of Human Rights is that the testimony of a sole 
anonymous witness may not be used to convict an accused person. In the cases of 
Unterpertinger V. Austria (application no. 9120/80 110 ECHR, ser. A [1986] [November 
24 1986]) and Kostovski v. The Netherlands (166 ECHR, ser. A [1989]), the European 
Court found a violation of the European Convention for the Protection of Human 
Rights and Fundamental Freedoms where the accused was convicted on the basis of a 
sole anonymous witness. 

Paragraph 7(b): The use of cooperative witnesses, as with that of anonymous wit- 
nesses, must be undertaken carefully with full respect for the rights of the accused. 
The cooperative witness mechanism provided for in Articles 163—168 has the potential 
to be abused. Therefore, it should be carefully regulated, and sufficient safeguards 
should be introduced to ensure that the rights of the accused are not unduly compro- 
mised through its use. In much the same way as for anonymous witnesses, the MCCP 
provides that the evidence of a sole cooperative witness may not be used on its own to 
secure the conviction of an accused person. 

Paragraph 7(c): A child who has testified without making a solemn declaration will 
have been found to not understand the declaration's nature but will have been found 



Article 263 • 383 



to understand the facts as per Article 248 and to understand his or her obhgation to tell 
the truth. Given that this testimony conies from a child who has not taken an oath, the 
testimony should not be given the same weight as testimony delivered under oath. 
Paragraph 7(c) provides that the evidence of a child who has not taken a solemn oath 
must not be used as the sole basis for a conviction. 

Paragraph 7(d): As discussed in the commentary to Article 232, the drafters of the 
MGCP sought to ensure that the MGGP contained sufficient safeguards to protect the 
right of the suspect and the accused to be free from any potential torture or cruel, 
inhuman, or degrading treatment (as contained in Article 58) or any acts of coercion 
that may impinge upon the rights of the suspect or the accused to freedom from self- 
incrimination (as provided for under Article 57). In many states, automatic recourse is 
often made to torture or cruel, inhuman, or degrading treatment or other means of 
coercion to secure a confession. A person may then be convicted on the sole basis of an 
illegally obtained confession. Article 232 requires that all evidence obtained through 
torture or cruel, inhuman, or degrading treatment be excluded from evidence. In 
order to reinforce this protection, to deter this sort of practice, and to protect the 
accused. Paragraph 7(d) requires that the judge or panel of judges not base any convic- 
tion solely on the basis of a confession. 



Article 264: Pronouncement of the 
Judgment 



1. The judge or panel of judges, after reaching a verdict during deliberations, 
must set a date and time for the pronouncement of the judgment in the case. 

2. The prosecutor and defense must be notified of the date and time of the hear- 
ing in accordance with Article 27. 

3. The judgment must be pronounced in public, except where the interests of a 
child require otherwise, as provided for in Article 62. 

4. The judgment must be pronounced in the presence of the accused, subject to 
Article 214. 

5. The judgment must be pronounced by the judge, or the presiding judge, who 
must read aloud the indictment to the accused and must indicate in open 
court whether the accused has been found "criminally responsible" or "not 
criminally responsible" on each count of the indictment. 

6. Where the accused person has been found "criminally responsible" of a crimi- 
nal offense or offenses, the judge or the presiding judge must set a time and 
date for a separate hearing on penalties. The prosecutor and the defense must 
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be notified of the date and time of the hearing in accordance with Article 27. 
Notice must also be served upon the victim in accordance with Article 75(1). 

7. When the accused is found "not criminally responsible" of a criminal offense, 
the court must order the person released immediately subject to Article 265. 
Any restrictive measure imposed upon the person must also be cancelled 
under the order of the trial court. 



Commentary 



Paragraph 4: The accused person has the right to be present during the trial, including 
at the pronouncement of the judgment. This right, and its exceptions, are set out in 
Article 214. 

Paragraph 6: The MCCP provides for a bifurcated procedure, meaning that the trial 
and the pronouncement of penalties occur at different hearings. This was introduced 
as a means to protect the rights of the accused. The bifurcated nature of proceedings is 
discussed in more detail in the commentary to Article 267. 



Article 265: Status of an Acquitted Person 



1 . If, at the time of pronouncement of a judgment of "not criminally responsible," 
the prosecutor advises the trial court in open court of his or her intention to 
file an appeal statement under Article 277, the trial court may at the request 
of the prosecutor issue a warrant for the detention of the accused, for bail, or 
for restrictive measures other than detention, if the conditions under Articles 
177, 179, or 184 are met. 

2. A warrant for detention, bail, or restrictive measures other than detention 
takes effect immediately. 



Commentary 



Where an accused person is acquitted at the pronouncement of the judgment under 
Article 264, technically he or she is no longer an accused and therefore should be 
released from detention or allowed to continue to remain free, as the case may be. 
There is a slight exception to this general rule. Article 274 of the MCCP allows the 
prosecutor to appeal a decision of the trial court that finds the accused person to be 
"not criminally responsible." Where the person acquitted of the criminal offense has 
been detained or subject to detention, bail, or restrictive measures other than deten- 
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tion prior to and during the trial, the prosecutor, after making a declaration in court 
that he or she intends to appeal the decision of the court under Article 277, may ask the 
court to continue the detention, bail, or restrictive measures. As discussed in the com- 
mentaries to Article 172 and Article 184, the purpose of these measures is to ensure the 
appearance of the accused before the court. The use of detention under Article 177 has 
a slightly broader application and serves not only to potentially ensure the presence of 
the accused at trial but also to protect the integrity of the evidence, any witnesses or 
other persons, or more generally public safety. In order to ensure that the acquitted 
person appear before the court during the appeal, that he or she not interfere with evi- 
dence or witnesses, or that he or she not cause a danger to public safety pending the 
appeal, the court may order the continuation of detention, bail, or restrictive measures 
other than detention. The order will take effect immediately, which in practice means 
that an acquitted person may be detained or subject to bail or restrictive measures up 
until the appeal. 



Article 266: Final Judgment 



A judgment becomes final once the period for filing an appeal has expired and 
where none of the parties has filed an appeal. 

Where an appeal has been filed by either of the parties under Chapter 12, the 
judgment becomes final when the appeals court issues a new judgment affirm- 
ing, reversing, or amending the judgment of the trial court under Article 284. 



Commentary 



Paragraph 1: The question of when a judgment becomes final is relevant to the issue of 
double jeopardy, or m bis in idem, which is contained in Article 9 of the MCC. Refer- 
ence should be made to Article 9 and its accompanying commentary for further dis- 
cussion. Reference should also be made to Article 277, which sets out the relevant time 
limits for filing an appeal. 

Paragraph 2: Where either party files an appeal, the judgment of the trial court will 
not become final until the end of the appeal, when the appeals court, having deliber- 
ated on the substance of the appeal, makes a decision on the validity of the trial court 
judgment. The appeals court under the MCCP has the power to affirm, reverse, or 
amend the judgment of the trial court upon appeal. Reference should be made to Arti- 
cle 284. 
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Part 7: Imposition of 
Penalties and Orders 

Article 267: Hearing and Determination of 
an Appropriate Penalty or Order 



1. At the time and date set under Article 264(6), the trial court must conduct a 
hearing to determine the appropriate penalty or orders to be imposed on the 
convicted person. 

2. The prosecutor and the defense may present additional evidence to the trial 
court before the penalty or orders are determined. 

3. The victim may also make a statement to the trial court at the hearing. 

4. Once the trial court has heard the evidence of the prosecutor, the defense, 
and the victim, it must enter into deliberations to determine the appropriate 
penalty or order. 

5. The applicable procedure set down in Sections 12-14 of the General Part of 
the MCC must be followed by the trial court in determining the penalties. 

6. Where a person is convicted and is required to serve a penalty of imprison- 
ment, any time spent in detention prior to and during the trial must be deducted 
from total term of imprisonment imposed by the trial court. 

^^^^^^^m Commentary ^^^^^^^m 

Under Article 227, after closing arguments by both parties at the trial, the hearing 
must be declared closed. The purpose of the trial is to determine the criminal respon- 
sibility of the accused person. Under Article 263, the judge or panel of judges must 
then enter into deliberations. At the end of the court's deliberations, the court will 
then pronounce its verdict. When a person is found "criminally responsible" by the 
court, the next step is to determine what penalties will be imposed. 

Before making a decision, the court must hold a sentencing hearing under Article 
267. The rationale for holding a separate sentencing hearing is clear. It would be grossly 
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unfair to make the accused person present evidence at trial that he or she was not 
criminally responsible and then to make him or her also present evidence to mitigate 
his or her criminal responsibility. Evidence of the latter is generally premised on the 
fact that the applicable penalty should be mitigated for various reasons (such as those 
set out in Article 51 of the MCC on mitigating and aggravating factors to be taken into 
account in determining a penalty). 

During the sentencing hearing, the prosecution and defense will present evidence 
before the court. The victim of the criminal offense may also present evidence. The 
evidence presented is not the same as that presented during the trial, the purpose of 
which was to prove or disprove the criminal responsibility of the accused person. 
Instead, the evidence during the sentencing hearing relates to the type of penalties that 
should be imposed upon the convicted person and the length of the penalties. Much of 
this evidence may show the presence of aggravating or mitigating factors set out in 
Article 51 of the MCC. For example, the victim may testify to the violence he or she 
incurred during the criminal offense (Article 51 [2] [c] of the MCC), or the prosecution 
may present evidence that the convicted person cooperated with the court (Article 
51[l][h] of the MCC). 

Once the court has heard evidence from the convicted person, the prosecutor, and 
the victim, it must deliberate upon the appropriate principal penalty or alternative 
penalty and on any additional penalties. It must also determine whether there are 
grounds to confiscate any proceeds of crime or property under Section 13 of Part I: 
General Part of the MCC. 



Article 268: Pronouncement of the 
Penalty or Order 



1. A date and time must be set by the trial court for the pronouncement of the 
penalty or order to be imposed upon the convicted person. 

2. The prosecutor and defense must be notified of the date and time of the hear- 
ing in accordance with Article 27. 

3. The penalty or order must be pronounced in public and in the presence of the 
convicted person, subject to Article 62(2). 



Commentary 



Article 62 protects the right of the accused person to be present at the pronouncement 
of his or her sentence. Article 268 upholds this right. The only exception to the presence 
of the accused at the pronouncement of the judgment is contained in Article 62(2). 
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Article 269: Preparation and Release of a 
Written Judgment 



A written and reasoned judgment must be prepared by the trial court after the 
trial and the hearing to determine the appropriate penalty or order to be 
imposed upon the convicted person. 

The written judgment must contain, at a minimum, the following elements: 

(a) the name of the accused person who was on trial; 

(b) the name of the trial court, the judge or judges who heard the case, the 
prosecutor, and the defense; 

(c) the date of the judgment; 

(d) the criminal offense, or offenses, for which the accused is on trial; 

(e) an account of the factual circumstances on which the case rests; 

(f) an account of the facts that the trial court considers have been proven 
and those that have not been proven; 

(g) legal findings based on the facts proven and the reasons for the legal 
findings; 

(h) a finding in relation to the criminal responsibility of the accused in relation 
to each count in the indictment; 

(i) the relevant penalty and order to be imposed upon the convicted person, 
if any; 

(j) in the case of imprisonment, any time spent in detention prior to and dur- 
ing the trial; 

(k) the duration of the penalty or order, including any deduction from the 
term of imprisonment for time spent in detention prior to and during the 
trial; 

(I) in the case of a fine or a payment of compensation to a victim, the amount 
and the date upon which the payment must be made and the fact that the 
payment should be made through the registry of the trial court; 

(m) the person or body responsible for executing or supervising the penalty 
or order; 

(n) where the person is found not criminally responsible, and where a war- 
rant for the temporary seizure of the proceeds of crime, property, equip- 
ment, or other instrumentalities used in, or destined for use in, crime was 
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made against the person, the judgment must contain an order that all the 
property be returned to the owner or possessor, where it has been taken 
into custody or control. Where the warrant for the temporary seizure pro- 
hibited the transfer, destruction, conversion, disposition, or movement of 
property, the judgment must contain an order that all restrictions on deal- 
ing with the property be lifted; and 

(o) the signature of the judge or panel of judges. 

3. The trial court may release the written judgment when the penalty or orders 
are pronounced under Article 268. 

4. The written judgment must be released within a maximum of thirty working 
days from the date of the pronouncement of the penalty under Article 268. 

5. The prosecutor, the accused, and his or her counsel must be served with a 
copy of the written judgment in accordance with Article 27. 

6. The judgment must be entered into the court file. 



Article 270: Appeal of Errors and 
Miscalculations in a Written Judgment 



1. The prosecutor and the defense may, within ten working days of the date of 
service of a written judgment, file a motion with the trial court claiming mis- 
calculations or typographical errors in the judgment. 

2. Where the trial court finds that there has been such an error, it must order 
immediate correction of the judgment. 
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Part 8: Execution of 
Penalties and Orders 

Article 271: Execution of 
Penalties and Orders 



1 . Any penalty or order of the trial court must be executed immediately upon the 
pronouncement under Article 268. 

2. Where the penalty imposed upon the convicted person is a term of imprison- 
ment, the convicted person must be imprisoned immediately. The trial court 
must remand the convicted person to the custody of the detention authority 
for transfer to the detention center. 

3. A written order for imprisonment must be made by the trial court, if the writ- 
ten judgment has not yet been released. Upon the completion of the written 
judgment, it must be given to the detention authority. 

4. If a penalty of imprisonment is imposed upon the convicted person, the per- 
son must be released immediately if the time spent in detention prior to the 
hearing exceeds the applicable penalty of imprisonment. 

5. Where the penalty imposed upon the convicted person is a fine or a payment 
of compensation to a victim, the fine or compensation must be paid to the trial 
court through the registry at a date to be pronounced by the court in the writ- 
ten judgment. 

6. The court may issue an order for a stay of execution of a penalty or order if 
the defense indicates that it intends to file an appeal under Article 274. A stay 
of execution is effective until the end of the appeal or until the appeal is dis- 
continued, whichever comes first. 



Commentary 



Article 271 provides some general guidance on the execution of penalties at the end of 
a trial. In many states, specific legislation is dedicated to regulating the execution of 
penalties; a post-conflict state may wish to consider drafting and implementing such 
legislation. 

The general principle espoused in Article 271 is that penalties should be executed, 
or in other words put into effect (e.g., a person must begin to serve a penalty of impris- 
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onment), immediately upon their pronouncement under Article 268 (which may not 
coincide with the release of the written judgment). If under Article 268 the court 
imposes a penalty of imprisonment, the convicted person must be imprisoned imme- 
diately (unless the person has already served the full term of imprisonment during 
pretrial detention). Article 271 provides that the detention authority be provided with 
the judgment or, if the judgment is not available, with a written order for imprison- 
ment. This clause is important so that the detention authority can put the order in the 
convicted person's file and make sure that he or she is released at the appropriate date 
in the future. In many post-conflict states, the keeping of records has been deemed to 
be substandard; this flaw has resulted in persons being imprisoned well beyond the 
term of imprisonment imposed by a court. For this reason, in Article 271 and else- 
where throughout the MCCP, there is a strong emphasis on ensuring that written 
records be properly maintained. 

With regard to fines, under Article 269(2)(1), the judgment of the court should set 
out both the amount of the fine and the date upon which it should be paid. Details 
regarding the payment of fines are set out in Articles 50 and 60 of the MCC. Article 50 
deals with the payment of a fine as a principal penalty, whereas Article 60 deals with 
the payment of a fine as an additional penalty. Where a person defaults on the payment 
of a fine as a principal penalty. Article 50(6) provides that the person in default may 
receive a term of imprisonment not exceeding three months or an alternative penalty 
may be imposed upon him or her. Under Article 60(5), where a person defaults on a 
fine that was an additional penalty, the person may be brought before the court to 
explain his or her nonpayment and a penalty of imprisonment not exceeding three 
months may be imposed. 

Where either the prosecution or the defense indicates to the court that it intends to 
file an appeal under Article 274, the court has the discretion to stay, or temporarily 
suspend, the execution of the order. This means that if the accused person was not in 
pretrial detention pending trial, the person would remain free until the appeal ended 
or was discontinued. If the appeals court finds that the verdict and the penalty of the 
trial court were correct, the sentence of imprisonment will commence at the end of the 
appeal. The court may, however, refuse to stay the execution of the penalty, in which 
case a person who is sentenced to imprisonment must be taken into custody by the 
detention authority. 
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Part 9: Supervision of 
Imprisonment and 
Conditional Release 

Article 272: Supervision of Imprisonment 



1. All matters relating to the supervision and execution of a penalty of imprison- 
ment, except conditional release after trial set out in Article 273, must be 
decided by the trial court that pronounced the penalty. 

2. In the event that the judge or panel of judges of the competent trial court are 
no longer available or otherwise unable to exercise their functions, the judge 
administrator of the trial court must designate another judge or judges to 
supervise the imprisonment of the convicted person. 

3. The convicted person may file complaints or requests relating to the execu- 
tion of the penalty of imprisonment, in writing, with the competent judge or 
panel of judges responsible for supervising his or her imprisonment. 



Article 273: Conditional Release after Trial 



1. After the convicted person has served two-thirds of his or her penalty of 
imprisonment, the convicted person may make a motion to the president of 
the courts to convene a conditional release panel. 

2. When the president receives a request for the convening of a conditional 
release panel, the president must convene a panel consisting of three judges. 

3. The purpose of the conditional release panel is to determine whether the con- 
victed person may be released from imprisonment before the expiration of the 
term of imprisonment imposed upon him or her. 

4. The conditional release panel must set a time and date for a hearing to deter- 
mine whether the convicted person may be released from imprisonment. 
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5. Notice of the hearing must be served upon the convicted person and the 
prosecutor in the case in accordance with Article 27. Notice must also be 
served upon the victim in accordance with Article 75(1). 

6. The convicted person, the prosecutor in the case, and the victim may be 
heard during the course of the hearing. 

7. Conditional release may be granted only where: 

(a) two-thirds of the term of imprisonment has been completed; 

(b) a favorable report on the conduct of the convicted person has been pre- 
sented to the conditional release panel by the detention authority; and 

(c) credible evidence has been presented that the convicted person poses no 
danger to public security or safety. 

8. An order for conditional release may include any measure that promotes the 
peaceful reintegration of the convicted person into society, including one or 
more of the following: 

(a) a prohibition on the convicted person from appearing in specified places; 

(b) a prohibition on the convicted person from associating with persons 
identified in the order; 

(c) a prohibition on the convicted person from leaving the jurisdiction of the 
trial court without previous authorization from the conditional release 
panel and the confiscation of the convicted person's passport; or 

(d) a requirement that the convicted person appear regularly before the con- 
ditional release panel or another appointed body or person for a certain 
period of time. 

9. Conditional release must be terminated if the convicted person commits a 
subsequent criminal offense or violates any of the conditions established in 
the order for conditional release. Upon termination of conditional release, the 
convicted person must immediately continue his or her original term of impris- 
onment until its completion. 

10. A motion may be filed with the president of the courts to convene a condi- 
tional release panel where a doctor determines that the convicted person is 
terminally ill. 

11. The conditional release panel must set a time and date for a hearing, and 
notice of the hearing must be served in accordance with Paragraph 5. 

1 2. The conditional release panel may order that the convicted person who is ter- 
minally ill be conditionally released on humanitarian grounds. 
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13. The conditional release terminates on the day on which the convicted person 
would have been eligible for unconditional release if the entire term of impris- 
onment had been completed. 



Commentary 



Most states have established a system of conditional release or parole that allows a con- 
victed person, in certain circumstances, to be released prior to fully completing his or 
her penalty of imprisonment. Article 273 provides a mechanism for the establishment 
of a conditional release panel to determine this issue. A conditional release panel is 
known as a parole board or a probation board in some states. In some legal systems, a 
parole board is composed of appointed individuals who may not be judges. Under the 
MCC, the conditional release panel is convened by the president of the courts and is 
composed of three judges. 

A person may also file a motion with the president of the court for conditional 
release where he or she is terminally ill. The conditional release board may release the 
convicted person on humanitarian grounds where a doctor finds that the person is 
terminally ill. 

Most states with a system for conditional release or parole have implemented laws 
on the establishment of a parole or probation service to supervise the conditional 
release of a convicted person. Convicted persons may be required to report to the 
parole service at set intervals as set out in Paragraph 8(d). The parole/probation service 
may also play a role in supervising convicted persons who are serving an alternative 
penalty of semiliberty or community service or a suspended sentence. A post-conflict 
state implementing provisions on conditional release should consider establishing a 
probation/parole service. 
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Chapter 12: Appeals and 
Extraordinary Legal Remedy 



General Commentary 



Chapter 12 deals with both appeals and an extraordinary legal remedy. For a discus- 
sion of appeals, reference should be made to the general commentary to Chapter 12, 
Part 1 . For a discussion of extraordinary legal remedy, reference should be made to the 
general commentary to Chapter 12, Part 2. 



Part 1: Appeals against Acquittal or 
Conviction or against a Penalty 



General Commentary 



The right to an appeal is recognized as a human right and is almost universally imple- 
mented in a domestic context. The right to an appeal is recognized in Article 14(5) of 
the International Covenant on Civil and Political Rights, Article 8(2)(h) of the Ameri- 
can Convention on Human Rights, Article 7(l)(a) of the African Charter on Human 
and Peoples' Rights, and Article 2 of Protocol 7 to the European Convention for the 
Protection of Human Rights and Fundamental Freedoms. The right to an appeal, 
according to the United Nations Human Rights Committee, "provides that everyone 
convicted of a crime shall have the right to have his conviction and sentence be reviewed 
by a higher tribunal according to law" (General Comment no. 13, paragraph 17). In 
addition, the right to a fair and public hearing must be observed throughout the 
appeals proceedings (General Comment no. 13, paragraph 17). 

The way in which the right to appeal is implemented varies greatly from state to 
state. In some states, only a convicted person may make an appeal. The preclusion of a 
prosecutorial appeal is justified by some on the basis that a prosecutorial appeal vio- 
lates the principle of m bis in idem, or double jeopardy. Many other experts, however, 
believe that a prosecutorial appeal is not a violation of the double jeopardy principle 
because the appeal is the continuation of the same proceedings rather than a new pro- 
ceeding (in which case, the principle of double jeopardy may preclude the redetermi- 
nation of the criminal responsibility of the person). Conversely, in many states, a 
prosecutorial appeal is permissible. In some states that allow a prosecutorial appeal, the 
prosecutor may appeal only to the detriment of an accused or convicted person (e.g., to 
appeal against a finding of "not criminally responsible" by the lower court or to appeal 
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the leniency of a sentence). However, in other legal systems, the prosecutor may appeal 
either to the detriment or to the benefit of the accused or convicted person. 

It is not only who may appeal that varies between states but also (a) what may be 
appealed, (b) how the appeal may filed and heard, and (c) what powers the appeals 
court has to amend or revise the verdict or sentence of the lower court. Some jurisdic- 
tions allow appeals both before and during the trial — called interlocutory appeals — 
under which judicial determinations may be appealed to a higher court. The issues 
that can be appealed by way of interlocutory appeal vary immensely from state to state. 
With regard to appeals that occur at the conclusion of the trial, in most legal systems, 
an appeal can be made on the basis of alleged errors of law and errors of fact made by 
the trial court in rendering its verdict. Whether the sentence or penalty handed down 
by the lower court can be appealed differs from state to state. Some states allow the 
sentence to be appealed and, as will be discussed later, allow the appeals court to revise 
the sentence. Another sort of appeal that is permissible in some legal systems is an 
appeal on the basis of a procedural irregularity. The laws of a particular state may per- 
mit any variation of these forms of appeal. 

As for the question of how the appeal is filed and heard, in some jurisdictions, the 
appellant requires the permission of the lower court to make an appeal. This is known 
as leave to appeal, and the potential appellant will not be able to have his or her appeal 
heard unless leave to appeal is granted. In other jurisdictions, there is no requirement 
to obtain leave to appeal and the appeal can be made directly to the appellate court. 
Once the appeal is before the appellate court, the court is responsible for determining 
the substance of the appeal. How the appeal is determined will depend on the nature 
of the appeal and sometimes which court the appeal derives from. In some states where 
interlocutory appeals are permissible, the appeal maybe done on the basis oi a paper 
review, meaning a review of the issues based on the case file and relevant materials 
only. This is not universal practice, however, and many states require that interlocu- 
tory appeals be heard in oral proceedings before the appeals court. Other forms of 
appeal aside from interlocutory appeal are commonly heard in oral proceedings with 
the parties present. Some legal systems provide for a trial de novo, which means that 
the appeals court assesses all the evidence assessed by the lower court. In other legal 
systems, the appeals court will review only the relevant points of law or fact or issues 
relating to the sentence that are in dispute. Once the court has heard the appeal, the 
next question that arises is what are the powers of the appeals court? Can it amend or 
revise the judgment of the lower court? Or does it simply have the power of cassation, 
which means to either set aside or confirm the judgment of the lower court? Practice 
regarding the powers of the appeals court varies significantly from state to state. 

Because of the immense diversity in the law and practice surrounding appeals, the 
drafters of the MCCP had a wide range of options to choose from. In drafting the 
appeals section of the MCCP, the drafters carried out extensive research to determine 
the options available, which were then discussed at great length. The range of options 
provided for in the MCCP are quite broad and are significantly influenced by both 
state practice and the law and practice of the international tribunals (the International 
Criminal Tribunal for the former Yugoslavia and the International Criminal Tribunal 
for Rwanda) and the International Criminal Court. 
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In summary, the MCCP provides that both the prosecutor and the convicted per- 
son may make an appeal on a number of different grounds both pretrial and post trial. 
Pretrial and during trial, the prosecutor or the suspect or the accused may make an 
interlocutory appeal under Article 295. Once the trial has been completed and the ver- 
dict and penalties have been rendered, the prosecutor and the convicted person may 
appeal on the following grounds: (a) on an error of lawr or error of fact, and (b) on a 
penalty imposed by the lower court. With regard to interlocutory appeals, the appeal 
is a paper appeal only, with the judges determining the appeal without an oral hearing. 
All the other appeals are conducted byway of oral proceedings with all parties present. 
Under the MCCP, the appeals court may hear new evidence but must not conduct a 
trial de novo, or from the beginning (and therefore hear all the evidence once again). 
The appeals court, upon hearing an appeal (other than an interlocutory appeal), has 
the power to confirm, overrule (and thus reverse), or modify the judgment of the trial 
court. The appeals court is also empowered to require that a new trial be conducted by 
a newly constituted trial court. 

It is important to note that the existence of a written judgment of the trial court, as 
required under Article 269, and transcripts or records of the trial, as required under 
Article 37 and Article 217, are vital to the appeals process. 

Reference should be made to Chapter 2, Part 3 on the constitution and powers of 
the appeals court. 



Article 274: Grounds of Appeal 



1. The prosecutor, the convicted person, or the prosecutor on behalf of the con- 
victed person may appeal the decision of the trial court on grounds of: 

(a) an error of fact; or 

(b) an error of law; or 

(c) the penalty or order imposed by the trial court. 

2. Where the competent panel of the appeals court, in considering an appeal 
under Paragraph 1(a) or 1(b), considers that grounds exist to reduce the pen- 
alty or order under Paragraph 1(c), the court may invite the prosecutor or the 
convicted person to submit grounds under Paragraph 1(c). 

3. Where the competent panel of the appeals court, in considering an appeal 
under Paragraph 1(c), considers that grounds exist upon which the conviction 
may be set aside, wholly or in part under Paragraph 1(a) or 1(b), it may invite 
the prosecutor and the convicted person to submit grounds under Paragraph 
1(a) or 1(b). 
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Commentary 



As discussed in the general commentary to Chapter 12, under the MCCP, both the 
prosecutor and the convicted person may appeal on the basis of an error of fact or law 
without leave to appeal and also appeal on the basis of the penalty or order imposed 
upon the convicted person. The meaning of error of law is dealt with in greater detail 
in Article 275 and Article 276 (which deals with an error of law as it relates to an error 
of the criminal procedure law rather than substantive criminal law). 



Article 275: Error of Law 



1. An appeal on an error of law may refer to violations of both substantive and 
procedural law. 

2. An error of substantive law exists where the provisions of the MCC have been 
wrongly applied, including a violation of the determination of penalties under 
Section 12 of the General Part of the MCC. 

3. An error of procedural law exists when a substantial violation of the MCCP 
exists, as provided for in Article 276. 



Article 276: Substantial 
Violation of the MCCP 

1. A substantial violation of the MCCP exists where: 

(a) the trial court was not properly constituted in the manner required in 
Article 6 or an appeals court is not properly constituted in the manner 
required in Article 12; 

(b) the trial court did not have jurisdiction under Articles 4, 5, or 6 of the MCC 
to hear the case; 

(c) a judge who should have been disqualified under Article 19 participated 
in the proceedings; 

(d) a judge, whose presence was required at trial under Article 215, was not 
present at all sessions; 
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(e) a hearing or trial was conducted otherwise than in public, in violation of 
Article 62; 

(f) a suspect or accused had no legal assistance or interpreter as required by 
Articles 59, 67, and 68; 

(g) a party that was obliged to be present during a hearing or at trial was 
excluded from the proceedings in violation of the MCCP; 

(h) the judgment was based on evidence that should have been excluded in 
accordance with Article 230; 

(i) the court based its judgment, in violation of Article 263(7), solely, or in 
the absence of corroborating evidence, to a decisive extent upon the evi- 
dence of a sole anonymous witness, a sole cooperative witness, a child 
who testified without making a solemn declaration, or a statement or 
confession given to the police or the prosecutor; 

(j) the judgment of the trial court was not reasoned as required by Article 
269; or 

(k) the judgment of the trial court determined matters beyond the scope of 
the indictment. 

A violation of the procedural law also exists where, in the course of the crimi- 
nal proceedings, the court, the prosecutor, or the police: 

(a) omitted to apply a provision of the MCCP or applied it incorrectly; or 

(b) violated the rights of the suspect or the accused and this violation influ- 
enced, or might have influenced, the rendering of a lawful or proper 
judgment. 



Commentary 



A substantial violation of the MCCP is an error of law under Article 275. Two types of 
substantial violations are provided for in the MCCP. The first, contained in Paragraph 
1, is a substantial violation on the basis of absolute grounds. This means that in any 
case where the appeals court finds the grounds set out in Paragraph l(a)-(k) exist, the 
court must find a substantial violation has occurred without further inquiry. The sec- 
ond type of substantial violation, contained in Paragraph 2, is a violation on the basis 
of relative grounds. No particular violations of the MCCP are laid out, which means 
that an applicant could claim a violation of any aspect of it. However, in order to find 
a substantial violation under Paragraph 2, the particular violation of the MCCP alleged 
must have affected the legality of the judgment; a relationship must exist between the 
violation and the judgment, in that the violation may have influenced the rendering of 
a lawful and proper judgment. The type of appeal under Article 276 is not found in all 
states, and thus may not be familiar to some. Another element that might be equally 
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unfamiliar is the obligation of the appeals court to look into a substantial violation of 
the MCCP, even if neither of the parties has raised this issue (see Article 282), and the 
obligation to order a full retrial where a substantial violation is found. The drafters of 
the MCCP were of the view that such an obligation is an important measure to protect 
the rights of the accused person and to protect the integrity and fairness of the pro- 
ceedings. The grounds chosen under Paragraph 1, a breach of which automatically 
leads to a finding of a substantial violation, were arrived at after comparative research 
on legislation on this sort of appeal in many countries and research on what grounds 
were typically found in this legislation. All the grounds chosen, in the view of the 
drafters of the MCCP, represent major violations of the MCCP such that their exis- 
tence significantly jeopardizes the integrity and fairness of the proceedings or the 
rights of the accused. For all other violations of the MCCP, according to Paragraph 2, 
the court must assess whether the violation negatively impacted, or may have nega- 
tively impacted, the judgment. 

Paragraph 1(b): Where the court does not have jurisdiction to hear the case, either 
because it lacks territorial, extraterritorial, or universal jurisdiction over the criminal 
offense or because it lacks personal jurisdiction over the suspect or the accused, the 
case cannot proceed. Where the appeals court finds that the trial court had no juris- 
diction to proceed in the case, the appeals court must dismiss the case. Unlike in other 
instances of substantial violations of the MCCP, no retrial can take place because the 
court does not have jurisdiction to hear the case. 



Article 277: Procedure upon 
Filing an Appeal Statement 



1 . The prosecutor or the defense must make an appeal no later than thirty work- 
ing days from the receipt of the written judgment of the trial court. 

2. Where the prosecutor and the defense have been invited to submit an appeal 
pursuant to Article 274(2) or 274(3), the relevant party must make an appeal 
no later than thirty working days after the competent panel of the appeals 
court has invited it to submit an appeal. 

3. In order to file an appeal, the prosecutor or the defense must file a written 
appeal statement with the registry of the competent trial court. 

4. The appeal statement must include the following: 

(a) the name of the prosecutor and the defense; 

(b) the name of the competent trial court that issued the appealed judgment; 

(c) the specific grounds of the appeal; 
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(d) a summary of the case; 

(e) the evidence sought to be presented at the hearing of the appeal, if any; 
and 

(f) the remedy sought. 

5. A copy of the appealed judgment must also be filed with the registry of the 
competent appeals court at the same time the appeal statement is filed. 

6. Where an appeal is filed by a convicted person acting without the assistance 
of counsel, the appeal statement must not be rejected solely on the basis that 
it does not comply with the requirements of Paragraph 4. 

7. Where no written appeal statement is filed by the prosecutor or the defense 
within thirty days of receipt of the written judgment of the trial court, both 
parties are deemed to have waived their right to appeal and the judgment of 
the trial court is final. Where a stay of execution of the applicable penalties or 
orders has been ordered under Article 271, the stay of execution must be 
cancelled and the applicable penalties and orders must be executed 
immediately. 



Commentary 



Paragraph 6: The drafters of the MCC included this provision to ensure that an appeal 
made by the defense will not be automatically rejected by the court on the basis that it 
does not fully comply with the procedural and technical requirements of Article 277. 
Where the defense has submitted an appeal without the assistance of counsel (which 
maybe the case in a post-conflict state experiencing a shortage of lawyers), the court 
must accept correspondence from the defense that, while not presented in the form of 
an appeal statement, nonetheless resembles it in substance. 



Article 278: Notification of the Respondent 

of an Appeal, Response to the Appeal 

Statement, and Cross-Appeal 



1. After a written appeal statement is filed with the registry of the competent 
trial court by the appellant, the registry must notify the respondent of the 
appeal in accordance with Article 27. A copy of the appeal statement must 
also be delivered to the respondent. 



402 • Chapter 12, Part 1 



2. The respondent has thirty working days from receipt of the notification of the 
appeal statement to file a response to the appeal with the registry of the trial 
court. 

3. The response to the appeal statement may include a cross-appeal and must 
be filed with the registry of the competent trial court. 

4. The cross-appeal, if any, must include the information set out in Article 
277(4). 

5. If the response includes a cross-appeal, the registry must notify the appellant 
about the cross-appeal in accordance with Article 27. A copy of the cross- 
appeal must also be delivered to the appellant. 

6. The appellant has fifteen working days to file a response to the cross-appeal. 



Commentary 



The appellant is the party that files the appeal statement with the registry of the appeals 
court; the respondent is the other party in the proceedings. If the defense appeals the 
judgment of the trial court, the prosecutor is the respondent, and vice versa. A cross- 
appeal is the name given to an appeal made by the respondent. 



Article 279: Transmission of the Trial 

Records to the Appeals Court 

and the Parties 



After receipt of the response to the appeal and cross-appeal, if any, or after 
the periods allowed for such responses have expired, the registry of the trial 
court must forward the records of the trial and the case file to the registry of 
the appeals court. 

The registry must make copies of the records of the trial and distribute the 
records to the prosecutor and the convicted person. 



Commentary 



As discussed in the general commentary to this part, it is imperative that both parties 
have access to the trial records in order to participate in the appeal proceedings. 
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Article 280: Discontinuation of an Appeal 



1. The prosecutor and the defense may at any stage discontinue an appeal by 
filing a written notice of discontinuation of the appeal. 

2. The prosecutor may withdraw an appeal statement by presenting a written 
statement of discontinuation of the appeal to the appeals court. 

3. The defense must not discontinue an appeal without the written consent of 
the convicted person. In cases where a convicted person was tried jointly 
with another accused under Article 193, the discontinuation of the appeal of 
one appellant does not affect other appellants. 

4. The registrar must notify the other party of the discontinuation of the appeal 
in accordance with Article 27. 



Article 281: Competence Regarding 
Detention of the Convicted Person 



Upon receipt of the case file and records of the trial from the trial court, the com- 
petent panel of the appeals court is responsible for all matters concerning the 
detention of the convicted person until the judgment on appeal is pronounced. 



Article 282: Appeal Hearing 



1. Upon receipt of the court file and trial record, the competent panel of the 
appeals court must set a date and time for a hearing of the appeal. 

2. The registry must notify the prosecutor and the defense of the date and time 
of the hearing in accordance with Article 27. 

3. During any appeal hearing, the court must, of its own motion, inquire into 
whether there were any substantial violations of the MCCP during the trial in 
accordance with Article 276(1). 
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4. If there is no complaint by either side in relation to evidence presented during 
the trial, the appeal may proceed on the record of evidence produced before 
the trial court. 

5. The prosecutor or the defense may file a motion to introduce new evidence 
during the hearing of the appeal. 

6. The appeals court must permit the introduction of the new evidence, if the evi- 
dence was not known to the party seeking to introduce it at the time of the 
trial and could not have been discovered through the exercise of due 
diligence. 

7. The rules of procedure and evidence that govern proceedings of the trial court 
apply, with the necessary modifications, to a hearing of an appeal in the 
appeals court. 

8. If witness testimony is allowed by the appeals court, witnesses offered by 
the appellant must be examined first, followed by the examination of wit- 
nesses offered by the respondent. 

9. Witnesses must be questioned first by the party calling the witness, followed 
by the other party, and then by the appeals court. 

10. The hearing of an appeal must be recorded in accordance with Article 37. 



Commentary 



The MCCP requires that an appeal on the basis of a conviction, acquittal, or a penalty 
or order requires an oral hearing held in public. This is in keeping with the require- 
ment that an appeal respect the right to a public hearing, as discussed in the general 
commentary to Chapter 12, Part 1. The purpose of the oral hearing of the appeal is not 
to revisit all the issues that were discussed at trial but rather to adjudicate the issues of 
contention arising out of the grounds listed in Article 274. Unlike in some legal sys- 
tems, the appeals court is not conducting a fresh trial, nor may the appeals court, as is 
the case in some legal systems, enquire into other aspects of the trial court, save with 
the exception of its consideration of substantial violations of the MCCP under Para- 
graph 3. On the basis of judicial economy, the drafters decided not to include in the 
MCCP an appeal that was akin to a full retrial or an appeal in which any matters relat- 
ing to the trial may be raised by either party or the court. 

A novel feature of the oral hearing in the MCCP, which is a feature of some legal 
systems and of the Rules of Procedure and Evidence for the International Criminal 
Court, is the permissibility of fresh evidence before the appeals court where the evi- 
dence was not known at the time of the trial (and could not have been found with the 
exercise of due diligence). The appeals court would thus work from the record of 
the trial and the new evidence (which may include witness testimony) in determining 
the validity of the appeal. 
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Article 283: Deliberations of the 
Competent Panel of the Appeals Court 



1 . After the hearing of an appeal, the panel of judges must deliberate in private. 

2. The judgment must be decided on the basis of the appeal file. The appeal file 
consists of the record of the trial and the record of the appeal. 

3. The judgment of the competent panel of the appeals court must be rendered 
by a majority vote. 

4. The competent panel of the appeals court may, in its judgment, confirm, 
reverse, or amend the judgment of the trial court. 

5. Where the appeals court finds that there was an error of law or fact as set out 
in Articles 274-276, it may: 

(a) reverse or amend the judgment, including the penalty or order; or 

(b) order a new trial before a different judge or panel of judges of the compe- 
tent trial court. 

6. Where the appeals court finds that a substantial violation exists, the court 
must order a retrial under Paragraph 5(b), except in the case of a substantial 
violation under Article 276(b). 

7. Where an appeal in favor of the convicted person has been filed, the judgment 
may not be modified to the detriment of the accused. 

8. If the competent panel of the appeals court, in an appeal against a penalty or 
order under Article 274(1 )(c), finds that the penalty or order is disproportion- 
ate to the seriousness of the criminal offense, it may vary the penalty or order 
in accordance with the procedure set out in Sections 12-14 of the General 
Part of the MCC. 

9. If a convicted person is successful in the appeal and the appeals court finds 
that the reasons for its decision in favor of the accused, excluding reasons of 
a purely personal nature, are also to the advantage of a co-accused who has 
not filed an appeal or has not filed an appeal along the same lines, the court 
must proceed on its own motion as if such appeal were also filed by the 
co-accused. 
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Commentary 



There are several levels of appeals in some legal systems. A panel of an appeals court 
may hear an appeal initially. An appeal from a panel maybe heard by the appeals court 
sitting en banc (meaning with all its judges). In other systems, an appeal may go to a 
supreme court or to a constitutional court. Under the MCCP, in light of the simple 
court structure developed in Chapter 2, there is only one level of appeal. Where a post- 
conflict state is reforming the provisions of the applicable law on appeals, the state 
must consider the court system in place and may consider providing for other levels of 
appeal beyond the sort of one-tiered panel hearing provided for in the MCCP. 

Once the appeals court has held a hearing under Article 282, it must begin its pri- 
vate deliberations on the substance of the appeal. A number of options are available to 
the appeals court depending on the type of appeal lodged. If the appeal relates to an 
error of law or fact, the appeals court may confirm the judgment (and therefore the 
original judgment stands and must be executed under Article 271), reverse the judg- 
ment, amend the judgment, or refer the case back to a newly composed trial court for 
retrial. Where the appeal relates to the severity of any penalty or order imposed by the 
trial court, the court may simply confirm the penalty or order; in this case, the penalty 
or order must be executed immediately. Where the appeals court finds that the penalty 
or order imposed was disproportionate to the seriousness of the criminal offense, it 
must modify the original trial court judgment by changing the penalty or order. 

Paragraph 6: Because a substantial violation of the MCCP affects the legality and 
integrity of a judgment. Paragraph 6 provides that the judgment is automatically nul- 
lified and that a retrial must be ordered. Where the substantial violation is based on a 
lack of jurisdiction, no retrial can be ordered because the trial court did not have juris- 
diction over the accused in the first place. Reference should be made to the commen- 
tary to Article 276(l)(b) for further discussion. 

Paragraph 7: Where the appeal is filed by the convicted person and where the appeal is 
not successful, Paragraph 7 requires that the court not augment the penalty or order 
imposed by the trial court so as to make it more severe, nor alter the legal qualification 
of the criminal offense to the detriment of the convicted person. The latter restriction 
means that, for example, a conviction for theft (which is the "lesser-included offense" 
of robbery) may not subsequently be altered by the appeals court to become a convic- 
tion for robbery. This principle — which is known as the principle of "prohibition of 
reformatio in peius" — is standard in many states around the world. 

Paragraph 9: Paragraph 9 concerns a scenario where there were two or more co- 
accused in a particular case. When one of the co-accused files an appeal and wins the 
appeal, another co-accused who has not filed an appeal (or does not file an appeal on 
the same grounds) may benefit from the appeal filed by his or her co-accused. The 
principle is known as heneficium caohesionis in many states, and it requires that the 
court act as if the co-accused who has not filed an appeal (or who has filed on different 
grounds to his or her co-accused) actually filed the appeal. The only exception to this 
rule is where the co-accused who filed the appeal was successful on grounds personal 
to him or her that do not apply to a co-accused person. 
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Article 284: Pronouncement of the 
Judgment on Appeal 



1. The judge or panel of judges must set a date and time for the pronouncement 
of the judgment of the appeal. 

2. The prosecutor and defense must be notified of the date and time of the hear- 
ing in accordance with Article 27. 

3. The judgment must be pronounced in public, except where the interests of a 
juvenile require otherwise, as provided for in Article 62(3). 

4. The judgment must be pronounced in the presence of the convicted person, 
subjectto Article 214. 

5. The presiding judge must declare whether the competent panel of the appeals 
court will confirm, overrule, or modify the judgment of the trial court. 

6. Where the judgment of the trial court is confirmed, the presiding judge must 
order that the penalties and orders of the trial court be executed immediately. 

7. Where the judgment is reversed or modified, the presiding judge must declare 
whether it orders that: 

(a) the original judgment, penalty, or order is reversed or modified; or 

(b) a newly constituted panel of the competent trial court must hear the case 
from the beginning. 

8. Where the judgment, penalty, or order of the trial court is reversed or modi- 
fied, the presiding judge of the competent panel of the appeals court must 
declare how the judgment, penalty, or order of the trial court will be altered or 
amended. 

9. Where a judgment is confirmed or modified and where the convicted person 
is required to serve a penalty of imprisonment, any time spent in detention 
before the trial and between the end of the trial and the pronouncement of the 
judgment on appeal must be deducted from the total term of imprisonment. 

10. Where a penalty or order is pronounced by the appeals court, the penalty or 
order must be executed immediately. 
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Commentary 



Reference should be made to Article 62 on public trials, regarding the exclusion of the 
public from the delivery of the judgment, and to Article 215, regarding the exclusion of 
the convicted person from the delivery of the judgment. 



Article 285: Preparation and Release of a 
Written Appeal Judgment 



1. A written and reasoned judgment must be prepared by the competent panel 
of the appeals court. 

2. The written judgment must contain, at a minimum, the following elements: 

(a) the name of the appellant and the respondent in the case; 

(b) the name of the appeals court, the judges on the competent panel of the 
appeals court, the prosecutor, and the defense; 

(c) the date of the judgment; 

(d) a decision on each of the grounds of appeal raised by the appellant; 

(e) a decision on each of the grounds raised by the respondent in cross- 
appeal; 

(f) an order to confirm, reverse, or modify the original judgment, penalty, or 
order of the competent trial court; 

(g) in the case of a confirmation of the original judgment, penalty, or order, an 
order that the original penalty or order must be executed immediately; 

(h) in the case of a reversal or modification of the original judgment, penalty, 
or order, an order on how the judgment, penalty, or order must be amended 
or altered or an order that the case must be heard by a newly constituted 
panel of the competent trial court; and 

(i) the signature of the judge, or of all the judges of a panel of judges. 

3. Separate or dissenting opinions may be appended to the main judgment. 

4. The competent panel of the appeals court may release its written judgment 
at the time the judgment is pronounced under Article 284. 

5. The written judgment must be released within a maximum of thirty working 
days from the date on which the judgment of the competent panel of the 
appeals court was pronounced under Article 284. 
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6. The prosecutor and the defense must be served with a copy of the written 
judgment in accordance with Article 27. 

7. The judgment must be entered into the appeal file. 



Commentary 



Paragraph 3: In contrast to the judgment of the trial court, separate or dissenting 
opinions may be drafted by individual judges and published with the main appeals 
court judgment. 
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Part 2 : Extraordinary Legal Remedy 
to Reopen Criminal Proceedings 
Terminated by a Final Judgment 

^^^^^m General Commentary ^^^^^m 

An extraordinary legal remedy differs from an appeal. The difference relates to whether 
or not the judgment that the appeals court is reviewing is final or not. An appeal under 
Chapter 12, Part 1 involves the appeals court examining a judgment that is not yet 
final (under Article 266 the judgment of the trial court is not final until after the time 
limit for both parties filing an appeal has passed and neither have filed an appeal). An 
extraordinary legal remedy, on the other hand, involves the reopening of final pro- 
ceedings, whether those proceedings became final after trial (where no appeal was 
filed by the parties) or after appeal. As is apparent from the name of this remedy — an 
extraordinary legal remedy — this sort of reopening of a final judgment occurs only 
rarely. Even more rare is the reopening of the final judgment by a person other than the 
accused (as provided for in Article 288 [2] [c]). 



Article 286: General Provision on 
Reopening of Criminal Proceedings 



Criminal proceedings terminated by a final judgment may be reopened only 
through the extraordinary legal remedy set out in Part 2. 

An application for reopening of criminal proceedings must not stay the execu- 
tion of a final judgment. The appeals court may, however, in determination of 
an extraordinary legal remedy and pending its final decision, order an inter- 
ruption of the execution of a final judgment. 

Criminal proceedings terminated by a final judgment may be reopened to the 
detriment of the accused person, where: 

(a) it is discovered that decisive evidence, taken into account at trial and 
upon which the judgment or penalty was based, was false, forged, or fal- 
sified; and 

(b) the false, forged, or falsified evidence was the result of a criminal offense 
committed by the accused person or his or her agent against a witness, 
an expert witness, an interpreter, a prosecutor, a police officer involved 
in the investigation, a judge, or someone close to such persons. 
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Criminal proceedings terminated by a final judgment may be reopened to the 
detriment of the accused person within five years of the time the final judg- 
ment was rendered. 



Commentary 



Paragraph 3: The general rule under the MCCP is that an extraordinary legal remedy 
to reopen proceedings should be allowed only to benefit the accused person. This pro- 
hibition is based on the principle of "prohibition of reformatio in peius" discussed in 
the commentary to Article 283(7). The accused person or the accused person's repre- 
sentative (e.g., if the accused is deceased) will normally bring such proceedings, 
although the prosecutor could also petition the court to reopen the proceedings in gen- 
eral if he or she were acting for the benefit of the accused person. The only situation 
where an application may be made to reopen a final judgment to the detriment of the 
accused is provided for in Paragraph 3. 



Article 287: Grounds for Reopening of 
Criminal Proceedings 



1. Criminal proceedings that have been terminated by a final judgment may be 
reopened on the grounds that: 

(a) new evidence has been discovered that: 

(i) was not available at the time of trial, and such unavailability was not 
wholly or partially attributable to the party making the application; 
and 

(ii) is sufficiently important that had it been proved at trial, the trial would 
have likely resulted in a different outcome; or 

(b) it has been discovered that decisive evidence, taken into account at trial 
and upon which the judgment or penalty depends, was false, forged, or 
falsified; or 

(c) new facts were discovered that prove that a substantial violation of the 
MCCP under Article 276(1) exists. 

2. An application for the reopening of criminal proceedings may be brought only 
where the new fact was not known to the party bringing the appeal at the 
time of the proceedings and that fact could not have been discovered through 
the exercise of due diligence. 
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Article 288: Procedure on Filing an 

Application to Reopen Criminal 

Proceedings 



An application to reopen criminal proceedings must be in writing and must be 
filed with the registry of the competent appeals court. 

An application to reopen criminal proceedings may be filed: 

(a) by the prosecutor acting for the benefit of a convicted person or to the 
detriment of the convicted person under Article 286(3); 

(b) by a convicted person; or 

(c) where a convicted person has died, by his or her spouse, children, par- 
ents, or any person alive at the time of the convicted person's death who 
was given express written instructions from the convicted person to 
bring such a claim. 

The application to reopen criminal proceedings must set out the grounds on 
which the reopening of proceedings is sought. 

The application to reopen criminal proceedings must, as much as possible, be 
accompanied by supporting materials. 



Article 289: Initial Determination of an 

Application to Reopen Criminal 

Proceedings 



1. A panel of the appeals court must be assigned to make an initial determina- 
tion of whether the application to reopen criminal proceedings is of merit. The 
determination must be made on the basis of the written application. 

2. The panel of the appeals court considering the application must deliver a writ- 
ten and reasoned decision on whether the application is of merit or not. 

3. The panel of the appeals court must reject the application if the majority of 
the panel considers that the application is unfounded. 
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If the competent panel of the appeals court determines that the application is 
of merit, it may, as appropriate, order that: 

(a) the competent judge or panel of judges of the trial court reconvene to 
determine whether the judgment or penalty must be revised; 

(b) a new judge or panel of judges of the competent trial court be convened 
to determine whether the judgment or penalty must be revised; or 

(c) the competent panel of the appeals court retain jurisdiction over the mat- 
ter with a view to determining whether the judgment or penalty must be 
revised. 

The written determination of the application to reopen criminal proceedings 
must be served upon the convicted person and the prosecutor in accordance 
with Article 27. 



Commentary 



The first stage in dealing with an application to reopen criminal proceedings is for the 
competent panel of the appeals court to review the application to determine if it raises 
sufficient issues to merit holding an oral proceeding. The decision on whether the 
application is of merit must be in writing. If the application is rejected at this initial 
stage, no further steps need to be taken. If the application is found to be of merit, the 
written decision on the application must specify the next steps in the appeals process. 
The appeals court has three options: it can order the reconvening of the original trial 
court to rule on the application to reopen criminal proceedings; it can convene a dif- 
ferent trial court; or it can determine the matter itself. In either case, under Article 290 
(relating to the determination of the application by a trial court) and Article 291 (relat- 
ing to the determination of the application by the appeals court), a hearing must be 
convened. 



Article 290: Determination of an 

Application to Reopen Criminal 

Proceedings by a Trial Court 



1 . A date and time for the hearing on the application to reopen criminal proceed- 
ings must be set by the competent panel of judges of the trial court. 

2. The registry must notify the prosecutor and the defense of the date and time 
of the hearing in accordance with Article 27. 
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3. At the hearing, the competent judge or panel of judges must rule upon the 
application to reopen criminal proceedings on the basis of the grounds set out 
in Article 287. 

4. The trial court must permit the introduction of the new evidence, if the evi- 
dence was not known to the party seeking to introduce it at the time of the 
trial and the evidence could not have been discovered through the exercise of 
due diligence. 

5. The rules of procedure and evidence that govern the proceedings of the trial 
court apply, with the necessary modifications, to a hearing of an application 
to reopen criminal proceedings. 

6. If witness testimony is ordered by the trial court, witnesses offered by the 
applicant must be examined first, followed by the examination of witnesses 
offered by the respondent. 

7. Witnesses must be questioned first by the party calling the witness, followed 
by the other party, and then by the trial court. 

8. The hearing must be recorded in accordance with Article 37. 



Article 291: Determination of an 

Application to Reopen Criminal 

Proceedings by the Appeals Court 



1. Where the competent panel of the appeals court retains jurisdiction over the 
application to reopen criminal proceedings, it must set a date and time for a 
hearing. 

2. The registry must notify the prosecutor and the defense of the date and time 
of the hearing in accordance with Article 27. 

3. At the hearing, the panel of judges must rule upon the application to reopen 
criminal proceedings on the basis of the grounds set out in Article 287. 

4. The rules governing the hearing before the competent panel of the appeals 
court are the same as those governing the hearing before the trial court as 
specified in Article 290(3)-(8). 
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Article 292: Deliberations of the 

Competent Panel of the Appeals 

Court or the Trial Court 



1. After the hearing of the application under Article 290 or Article 291, the panel 
of judges must deliberate in private. 

2. The judgment of the competent panel of the appeals court or the trial court 
must be rendered by a majority vote. 

3. The competent panel of the trial court or the appeals court may, in its judg- 
ment, confirm, reverse, or amend the judgment of the trial court. 

4. Where the application is submitted by the convicted person, the judgment 
may not be modified to the detriment of the convicted person. 



Article 293: Pronouncement of the 
Judgment 



1 . The competent panel of judges of the trial court or the appeals court must set 
a date and time for the pronouncement of the judgment. 

2. The prosecutor and the defense must be notified of the date and time of the 
hearing in accordance with Article 27. 

3. The judgment must be pronounced in public, except where the interests of a 
child require otherwise as provided for in Article 62(3). 

4. The judgment must be pronounced in the presence of the convicted person, 
subject to Article 214. 

5. The presiding judge must declare whether the competent panel of the appeals 
court will confirm, overrule, or modify the judgment of the trial court. 

6. Where the judgment is reversed or modified, the presiding judge must declare 
how the original judgment or penalty will be reversed or modified. 

7. Where the judgment or penalty of the trial court is reversed or modified, the 
presiding judge of the competent panel of the trial court or appeals court must 
declare how the judgment or penalty of the original trial court will be altered 
or amended. 
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Commentary 



Reference should be made to Article 62 on public trials, regarding the exclusion of the 
public from the delivery of the judgment, and to Article 214, regarding the exclusion of 
the convicted person from the delivery of the judgment. 



Article 294: Preparation and Release of a 
Written Judgment 



1. A written and reasoned judgment must be prepared by the competent panel 
of the trial court or appeals court. 

2. The written judgment must contain, at a minimum, the following elements: 

(a) the name of the applicant in the case; 

(b) the name of the appeals court or the trial court, the judges on the compe- 
tent panel of the appeals court or the trial court, the prosecutor, and the 
defense; 

(c) the date of the judgment; 

(d) a decision on the issues raised by the applicant in his or her application 
to reopen the proceedings; 

(e) an order to confirm, reverse, or modify the original judgment or penalty of 
the competent trial court; 

(f ) in the case of a confirmation of the original judgment or penalty, an order 
that the original penalty be executed immediately; 

(g) in the case of a reversal or modification of the original judgment or pen- 
alty, an order on how the judgment or penalty must be amended or 
altered; and 

(h) the signature of the members of the panel of judges of the trial court or 
the appeals court. 

3. Separate or dissenting opinions or the application to reopen the criminal pro- 
cedings may be appended to the main judgment. 

4. The competent panel of the trial court or the appeals court may release its 
written judgment at the time the judgment is pronounced under Article 293. 

5. The written judgment must be released within a maximum of thirty working 
days from the date on which the judgment of the competent panel of the trial 
court or appeals court was pronounced under Article 293. 
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6. The prosecutor and the defense must be served with a copy of the written 
judgment in accordance with Article 27. 

7. The judgment must be entered into the appeal file. 



Commentary 



Paragraph 3: In contrast to the judgment of the trial court, separate or dissenting 
opinions may be drafted by individual judges and published with the main appeals 
court judgment. 
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Part 3: Interlocutory Appeals 
General Commentary 

An interlocutory appeal is an appeal that is heard before the trial court has delivered its 
verdict. 



Article 295: Interlocutory Appeals 



An interlocutory appeal may be filed against the following decisions or orders of 
the court: 

(a) an order that a person pay a fine for misconduct before the court under 
Article 40; 

(b) an order that a person pay a fine for noncompliance with a court order 
under Article 41; 

(c) the seizure of a person's property in the course of a criminal investigation; 

(d) an order for noncompliance with an order of the prosecutor for the expe- 
dited preservation of computer data and telecommunications traffic data 
under Article 128(6); 

(e) an order for noncompliance with an order of the prosecutor to identify a 
subscriber, owner, or user of a telecommunications system or point of 
access to a computer system under Article 129(6); 

(f) an order for the temporary seizure of proceeds of crime and property, 
equipment, or other instrumentalities used in or destined for use in a 
criminal offense under Article 133; 

(g) an order for confiscation of property, equipment, or other instrumentali- 
ties used in or destined for use in a criminal offense under Article 298, 
where the applicant is a person other than an accused person; 

(h) an order for confiscation of proceeds of crime or of property of corre- 
sponding value under Article 299; 

(i) an order for protective measures under Article 150 or Article 151, or an 
order for anonymity under Article 159; 

(j) a decision on detention, continued detention, bail, or restrictive measures 
other than detention under Chapter 9, Part 3; 

(k) a decision on a preliminary motion pursuant to Article 212; 
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(I) a decision on the exclusion of evidence under Article 230; or 
(m) a decision on extradition under Article 315. 



Commentary 



After agreeing on the fact that the MCCP should provide an interlocutory appeal 
mechanism, the drafters of the MCCP discussed what matters could be appealed to 
the appeals court. The drafters were concerned that creating too many grounds for 
interlocutory appeal would overburden an already overworked and under-resourced 
post- conflict criminal justice system and would work against the principle of judicial 
economy. In order to draft the provisions on interlocutory appeals, research was con- 
ducted on the types of interlocutory appeals provided for around the world. In final- 
izing the list of orders and decisions included in Article 295, the drafters considered 
the sorts of decisions that could be made by judges or panels of judges under the 
MCCP during the pretrial or trial phase and that were particularly sensitive or that 
restricted the rights of the suspect, the accused, or another person significantly so as 
to merit review by a higher court. For example, an order for anonymity greatly impedes 
upon the suspect or the accused person's right to examine a witness under Article 64. 
An order for temporary seizure of property impinges upon the property rights of a 
suspect or an accused, and orders for detention or restrictive measures impinge upon 
the person's right to liberty. In addition to allowing for interlocutory appeals on orders 
that potentially infringe upon the rights of the suspect or accused, the drafters of the 
MCCP also considered an appeal mechanism on the basis of preliminary motions to 
be necessary. 

In some instances, an interlocutory appeal will be made by a party other than the 
prosecutor or the defense. For example, a third party may appeal an order for tempo- 
rary seizure under Article 133 where the person has a property or other interest in the 
items seized (reference should be made to the commentary to Article 133 for a discus- 
sion of this). Where a person has been ordered to pay a fine under Article 41 for non- 
compliance with a court order for misconduct before the court, he or she may appeal 
the decision by way of interlocutory appeal. A third party may also want to appeal an 
order for noncompliance with an order of the prosecutor for the expedited preserva- 
tion of computer data and telecommunications traffic data or for the identification of 
a subscriber, owner, or user of a telecommunications system or point of access to a 
computer system under Article 128(6) and 129(6), respectively. 

Paragraph c: As required by Article 114(9), where a person's property has been seized 
by the police in the course of a criminal investigation, the person is entitled to appeal 
byway of interlocutory appeal. For example, a person may appeal the seizure of prop- 
erty that was carried out pursuant to a warrant, such as a warrant to search premises 
or dwellings or a warrant to search a person. A person may also appeal where the 
police had a warrant but where they exceeded the scope of the warrant and took prop- 
erty not referenced in the warrant (this is the equivalent of not having a warrant in the 
first place). Moreover, an interlocutory appeal may be brought where a person's prop- 
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erty has been seized by the police without a warrant where a warrant is required under 
the MCCP. 



Article 296: Procedure for Seeking an 
Interlocutory Appeal 



1 . An appellant must commence an interlocutory appeal by filing a written state- 
ment with the registry of the competent trial court within five working days 
of the date the party was notified of the order that is being challenged. 

2. After a written statement is filed, the registry must notify the respondent in 
accordance with Article 27. 

3. The respondent may file a written response with the registry of the competent 
trial court within five working days of notification of the appeal statement. 

4. An interlocutory appeal does not suspend proceedings, except where an 
appeal under Article 295(a), 295(h), or 295(i) is filed. 

^^^^^^^H Commentary ^^^^^^^h 

In drafting Article 296, the drafters discussed whether the filing of an interlocutory 
appeal should halt proceedings completely. In some jurisdictions, the filing of an inter- 
locutory appeal suspends proceedings until its determination, whereas in other juris- 
dictions, the proceedings continue on in parallel with the appeal. The MCCP drafters 
decided that only some kinds of interlocutory appeals should suspend proceedings. 
Part of the drafters' rationale was the danger of interlocutory appeals being used as a 
mechanism to delay proceedings by a party filing multiple unfounded appeals. 



Article 297: Determination of an 
Interlocutory Appeal 



The registry of the trial court must forward a copy of the case file, the written 
appeal statement, and the written response to the appeal statement, if any, 
to the registry of the appeals court within two working days from the filing of 
a written response with the registry or upon the expiration of five days after 
notification of the respondent about the appeal statement. 
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2. The registry of the competent trial court must also forward the sealed record 
of a witness anonymity hearing, where an appeal under Article 295(a) is 
filed. 

3. The competent panel of the appeals court may at its discretion request any 
other relevant material from the competent trial court. 

4. The competent panel of the appeals court must make a decision on the inter- 
locutory appeal within two working days of receiving the case file and the 
other materials set out in Paragraph 1. 

5. The appeal must be decided by the appeals court on the basis of the appeal 
statement, the written response, if any, and the case file. 

6. A written and reasoned decision of the competent panel of the appeals court 
must be prepared. 

7. The decision of the competent panel of the appeals court must be served as 
soon as possible, and no later than two working days in accordance with 
Article 27, on the prosecutor, the defense, and on other appellants if the 
appeal was not made by the prosecutor or the defense. 



Commentary 



As discussed in the general commentary to Chapter 12, an interlocutory appeal, in 
contrast to appeals against acquittal, conviction, or a penalty, is determined wholly 
through examination of written submissions and evidence rather than byway of oral 
proceedings. This form of paper review is common in many states and serves the prin- 
ciple of judicial economy by not requiring the court to conduct a full hearing. Because 
an interlocutory appeal is not an appeal based on a conviction or sentence, the require- 
ments detailed in the general commentary to Chapter 12 (i.e., that the appeal must 
respect the requirements of a fair and public trial) do not apply and there is no obliga- 
tion that the appeal be determined in public. 
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Chapter 13: Confiscation 



General Commentary 

The MCC provides for two types of confiscation: (1) confiscation of property, equip- 
ment, or other instrumentahties used in or destined for use in a criminal offense (Arti- 
cle 61) and (2) confiscation of proceeds of crime or of property of corresponding value 
(Articles 70-73). Reference should be made to the commentaries to Article 60 and 
Articles 70-73. Confiscation under Article 61 of the MCC is a security measure and an 
additional penalty aimed at confiscation of items used in or destined for use in a crimi- 
nal offense; confiscation under Articles 70-73 of the MCC is limited to confiscation of 
proceeds of crime and can involve property only in the amount corresponding to the 
proceeds of crime. 

Some state legislation aimed at the recovery of assets from an accused or third 
party includes a reversal of the burden of proof in the assumption that the assets are 
the proceeds of crime which the owner of the assets must rebut. In other states, there 
is a reduction in the standard of proof to the balance of probabilities that the property 
represents the proceeds of crime rather than the usual test of proof beyond reasonable 
doubt. Many criminal justice systems have introduced such an approach (some even 
utilize civil forfeiture, where proceeds of crime can be confiscated in civil procedures 
under a lower standard of proof not requiring conviction). This approach has also 
been promoted by some international instruments, most notably the Council of 
Europe Convention on Laundering, Search, Seizure and Confiscation of the Proceeds 
from Crime and on the Financing of Terrorism and the United Nations Convention 
against Corruption. Although the reversal of the burden of proof infringes on the pre- 
sumption of innocence (see the commentary to Article 56 of the MCCP), courts of 
many jurisdictions (including the European Court of Human Rights) have ruled that 
the reversal of the burden of proof can be consistent with the right to a fair trial if the 
standard is regulated and implemented with proper safeguards. Given that this 
approach is controversial and requires an established criminal justice system and a 
complex set of procedural rules and safeguards (which are not often found in a post- 
conflict state), the drafters of the MCCP opted for a more traditional approach to con- 
fiscation where burden of proof remains with the prosecution. 

Chapter 13 outlines the basic procedure the court must follow to order confisca- 
tion, which is the permanent deprivation of property by a court order. Confiscation is 
a measure that is ordered at the end of criminal proceedings. It is often preceded by 
preservation and seizure of proceeds of crime and property used in or destined for use 
in a criminal offense (see Article 133 of the MCCP and the accompanying commen- 
tary). In both types of confiscation, the interests of third parties — persons other than 
the accused who are the legal owners or have a legal interest in the property — must be 
taken into consideration. As a general rule, any confiscation order by the court must 
be reasonable and proportionate. 
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Article 298: Confiscation of Property, 

Equipment, or Other Instrumentalities 

Used in or Destined for Use in a 

Criminal Offense 



1. Property, equipment, or other instrumentalities used in or destined for use in 
the commission of criminal offense may be confiscated by an order of the trial 
court under Article 61 of the MCC. Confiscation must be reasonable and 
proportionate. 

2. The trial court may order confiscation under Paragraph 1 on the request of the 
prosecutor or the victim or on its own motion. 

3. Confiscation may be ordered following a conviction for a criminal offense. 

4. Certain objects, equipment, or other instrumentalities may be confiscated 
even where the criminal proceedings do not end in a conviction where: 

(a) the court determines beyond reasonable doubt that the instrumentalities 
may be used in the commission of a criminal offense; 

(b) confiscation is required by the interest of general safety of the public and 
property; or 

(c) the item or items in question are subject to mandatory seizure and con- 
fiscation or they represent prohibited items under the applicable law. 

5. A copy of the order on confiscation must be served in accordance with Arti- 
cle 27 on: 

(a) the prosecutor; 

(b) the accused; and 

(c) the person who is the legal owner of or has a legal interest in the property 
or items subject to confiscation if he or she is a person other than the 
accused and where that person is known to the court. 

6. Where property or items are confiscated from an accused following a judg- 
ment in which the accused is found criminally responsible for a criminal 
offense, the accused may appeal confiscation in the appeal against convic- 
tion under Article 274(1 )(c) of the MCCP 

7. Where the order is made under Paragraph 4 or where the confiscation order 
refers to property or items that a person other than the accused is the legal 
owner of or has a legal interest in the order may be appealed under Arti- 
cle 295. 



424 • Chapter 13 



Article 299: Confiscation of 

Proceeds of Crime or of Property of 

Corresponding Value 



1 . The court may order confiscation of proceeds of crime or of property of corre- 
sponding value from the accused or from a third party under Chapter 13 of the 
IVICC. Confiscation must be reasonable and proportionate. 

2. The prosecutor must submit to the trial court all relevant information and data 
required for the determination of the amount of the proceeds of crime. 

3. Proceeds of crime or property of corresponding value may be confiscated fol- 
lowing a conviction for a criminal offense. 

4. Where criminal proceedings do not end in a conviction, proceeds of crime or 
property of corresponding value may be confiscated when the court estab- 
lishes beyond a reasonable doubt that: 

(a) a criminal offense has been committed; and 

(b) the property subject to confiscation derives from or is obtained directly 
or indirectly from this criminal offense. 

5. A copy of the order for confiscation must be served in accordance with Article 
27 on: 

(a) the prosecutor; 

(b) the accused; and 

(c) the person who is the legal owner of or has a legal interest in the property 
or items subject to confiscation, if that is a person other than the accused 
and where that person is known to the court. 

6. Where confiscation is ordered following a judgment in which the accused is 
found criminally responsible for a criminal offense, the accused may appeal 
confiscation in the appeal against conviction under Article 274(1 )(c) of the 
MCCP. 

7. Where the order is made under Paragraph 6 or where the confiscation order 
refers to property that a person other than the accused is the legal owner of 
or has a legal interest in the order may be appealed under Article 295. 
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Article 300: Rights of Third Persons 



1. Before the court orders confiscation under Article 298 or Article 299 of prop- 
erty or items that a person other than the accused is the legal owner of or has 
a legal interest in (a "third party"), that person must be given an opportunity 
to be heard by the court and be questioned as a witness. Where a third party 
is a legal person, the legal person must be heard and questioned through a 
representative. 

2. Where, during criminal proceedings, the court has reasons to believe that 
confiscation under Article 298 or Article 299 may be made and where it 
involves the interest of a third party, the court must promptly notify the third 
party of the proceedings in accordance with Article 27. 

3. The third party must be notified of the following: 

(a) that criminal proceedings are being conducted before the court that may 
result in confiscation of the third party's property as proceeds of crime; 
and 

(b) the right of the third party under Paragraph 4. 

4. The third party has the right to: 

(a) be notified by the court in advance of all hearings that take place during 
the trial; 

(b) participate in the proceedings; 

(c) have access to and inspect evidence under similar conditions as the 
defense; 

(d) propose evidence in relation to the matter of confiscation; and 

(e) pose questions to witnesses with the permission of the trial court. 

5. If the third party fails to appear at the hearing despite being properly informed 
of the date of the hearing, the hearing may be conducted in his or her absence. 
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Article 301: Subsequent Challenge of 
Confiscation by a Third Party 



A person other than the accused who is the legal owner of or has a legal inter- 
est in property subject to confiscation under Articles 298 and 299 may, after 
the confiscation order has been executed, appeal the confiscation under Arti- 
cle 295 in the following circumstances: 

(a) when the order was issued the person was an owner of or had a legal 
right in the confiscated property or item; and 

(b) he or she could not exercise the rights under Article 300 through no fault 
of his or her own. 

A subsequent challenge of confiscation by a third party under Article 301 may 
be made within two years of the confiscation order having been issued. 

A person making a subsequent challenge of confiscation under Article 295 
must appeal the confiscation within thirty days of learning about the confis- 
cation order. 
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Chapter 14: Mutual Legal 
Assistance and Extradition 

Part 1: Mutual Legal Assistance 
^^^^^m General Commentary ^^^^^m 

Mutual legal assistance refers to the provision of legal assistance by one state to another 
state in the investigation, prosecution, or punishment of criminal offenses. Given the 
transborder nature of criminality, such as organized crime, trafficking in persons and 
drugs, smuggling in persons, and so forth, mutual legal assistance is an invaluable 
tool. Mutual legal assistance is usually governed by bilateral or multilateral legal assis- 
tance treaties that regulate the scope, limits, and procedures for such assistance, 
although domestic legislation will suffice in many cases. Treaties are often supple- 
mented by domestic legislation in a criminal procedure code or as a separate piece of 
legislation. Mutual legal assistance may also be given informally through bilateral 
cooperation and the sharing of information between policing or judicial officials in 
different states. 

Most international and regional crime conventions contain provisions on mutual 
legal assistance relevant to their specific subject matter, all of which are listed in the 
subsection "Legal Instruments" of Further Reading and Resources toward the end of 
the volume. These treaties place specific requirements on states that have signed and 
ratified these treaties. In addition, the Arab League Convention on Mutual Assistance 
in Criminal Matters, the Inter-American Convention on Mutual Legal Assistance in 
Criminal Matters (and its optional protocol), the Economic Community of West Afri- 
can States Convention on Mutual Assistance in Criminal Matters, and the European 
Convention on Mutual Legal Assistance in Criminal Matters (and its two additional 
protocols) deal specifically with mutual legal assistance at a regional and subregional 
level. The United Nations has drafted the United Nations Model Treaty on Mutual 
Assistance in Criminal Matters (which is supplemented by a Revised Manual on the 
Model Treaty on Extradition and the Model Treaty on Mutual Assistance in Criminal 
Matters that was drafted by the United Nations Office on Drugs and Crime). Other 
useful references on mutual legal assistance are the United Nations International Drug 
Control Programme (UNDCP; now United Nations Office on Drugs and Crime) 
Model Mutual Legal Assistance in Criminal Matters Bill, the Legislative Guide to the 
United Nations Convention against Transnational Organized Crime and the Protocols 
Thereto, and the Legislative Guide to the Universal Anti-Terrorism Conventions and Pro- 
tocols (which contain detailed descriptions of international mutual legal assistance 
requirements and samples of domestic legislation), and the Mutual Legal Assistance 
Treaty Creator, developed by the United Nations Office on Drugs and Crime, a pro- 
gram to assist states in designing and drafting mutual legal assistance treaties. 
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In drafting Part 1 of Chapter 14, the drafters drew largely upon the international 
and regional conventions to develop the framework and implementation structure for 
the delivery and receipt of mutual legal assistance. Given that the implementation of 
mutual legal assistance measures in another state is largely a matter for that state and 
therefore is beyond the legislative scope of a requesting state, the MCCP deals mostly 
with the situation where mutual legal assistance is requested from another state. 



Article 302: General Principles Governing 
the Provision of Mutual Legal Assistance 



[Insert name of state] will provide other states with the widest measures of mutual 
legal assistance in investigations, prosecutions, and judicial proceedings through 
treaties, bilateral or multilateral agreements, or the MCCP. 



Commentary 



This general principle — that states will provide each other with the widest degree of 
assistance — is taken from Article 18(1) of the United Nations Convention against 
Transnational Organized Crime, which is duplicated in Article 46(1) of the United 
Nations Convention against Corruption. 



Article 303: Application of Treaties, 

Agreements, and the MCCP to 

Mutual Legal Assistance 



1. The provisions of the MCCP do not affect the obligations of [insert name of 
state] under any treaty or bilateral or multilateral agreements governing 
mutual legal assistance in whole or in part. 

2. Chapter 14, Part 1 of the MCCP applies to requests for mutual legal assis- 
tance where no treaty or bilateral or multilateral agreement exists. 

3. [Insert name of state] and another state with which it has a mutual legal 
assistance treaty or agreement may opt to apply Chapter 14, Part 1 of the 
MCCP instead of the treaty or agreement, particularly where doing so would 
facilitate greater cooperation and assistance. 
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Commentary 



A criminal procedure code exists independently of any mutual legal assistance treaties 
or other agreements. In a state where no such agreements or treaties exist — common in 
many post-conflict states, where legislative reform may have been neglected for years 
during conflict — this code, supplemented by the provisions of the MCCP or mutual 
legal assistance, could serve as a primary source of mutual legal assistance. Where inter- 
national conventions or agreements exist, the relevant state may thus opt to apply the 
provisions of the code on mutual legal assistance. The use of the code rather than a pre- 
existing agreement would be most relevant where the agreement was outdated or 
unclear and did not serve to facilitate the same degree of cooperation and assistance as 
the code. The post-conflict state, cognizant of the need to afford the widest possible 
degree of cooperation to a requesting state, may opt to apply the code in lieu of other 
conventions or agreements. Article 303 is based on the sentiment expressed in Article 
18(7) of the United Nations Convention against Transnational Organized Crime, which 
urges states parties to apply the provisions of the convention instead of other bilateral 
or multilateral agreements if this would facilitate cooperation. 



Article 304: Measures of Mutual 
Legal Assistance 



1. [Insert name of state] must afford mutual legal assistance to a requesting 
state for any of the following purposes: 

(a) taking of evidence or statements from persons; 

(b) effecting production orders; 

(c) effecting service of judicial documents; 

(d) effecting searches and seizures, including searches and seizures relating 
to computer systems and stored computer data; 

(e) identifying, tracing, seizing, and confiscating proceeds of crime, prop- 
erty, instrumentalities, or other things for evidentiary purposes; 

(f) undertaking covert or other technical measures of surveillance or 
investigation; 

(g) effecting an order for expedited preservation of computer data or tele- 
communications data; 

(h) examining objects and sites; 

(i) providing information, evidentiary items, and expert evaluations; 
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(j) providing originals or certified copies of relevant documents and records, 
including government, bank, financial, corporate, or business records; 

(k) facilitating the voluntary appearance of persons in the requesting state; 

(I) facilitating hearings by video conference or telephone conference or other 
means of conferencing; 

(m) affording protective measures to witnesses under threat; 

(n) providing copies of government records, documents, or information that 
is available to the public under the applicable law of [insert name of state]; 
and 

(o) any other type of assistance that is not contrary to the applicable law in 
[insert name of state]. 

2. [Insert name of state] may also afford another state the following measures 
of mutual legal assistance: 

(a) the provision of information relating to criminal matters where the author- 
ities in [insert name of state] believe such information could assist the 
authorities in another state in undertaking or successfully concluding 
inquiries and criminal proceedings or could result in a request by the 
other state for measures of mutual legal assistance under Paragraph 1; 
and 

(b) the provision of copies, in whole or in part, of government records, docu- 
ments, or information that is not available to the public under the applica- 
ble law of [insert name of state]. 



Commentary 



Paragraph 1: Paragraph 1 contains a Hst of measures of mutual legal assistance that a 
requested state could provide to a requesting state under the MCCP. The list of mea- 
sures has been sourced to a large degree from Article 2 of the United Nations Model 
Treaty on Mutual Legal Assistance in Criminal Matters, Articles 10 and 19 of the Sec- 
ond Additional Protocol to the European Convention on Mutual Assistance in Crimi- 
nal Matters, Article 18(3) of the United Nations Convention against Transnational 
Organized Crime, Article 46(3) of the United Nations Convention against Corrup- 
tion, and Articles 29—34 of the Council of Europe Convention on Cybercrime, although 
additional measures have been added based on the provisions of the MCCP (including 
the various investigative measures that may be undertaken under the MCCP). 

Paragraph 2: The measures listed under Paragraph 2 are inspired by Articles 18(4) and 
18(29)(b) of the United Nations Convention against Transnational Organized Crime. 
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Article 305: Central Authority for 

Receiving and Transmitting Requests for 

Mutual Legal Assistance 



1. A central authority for receiving and transmitting requests for mutual legal 
assistance must be established by the competent legislative authority. 

2. The central authority is responsible for receiving and transmitting requests 
for mutual legal assistance. 

3. The central authority must transmit all requests for mutual legal assistance to 
the competent trial court for a hearing under Article 307. The competent trial 
court must then decide on the permissibility of the request and the manner in 
which it must be executed, if at all. 

4. Where the competent trial court orders the execution of requests for mutual 
legal assistance under Article 307, the central authority must inform the com- 
petent authorities responsible for their execution. 

5. The central authority must ensure the speedy and proper execution of requests 
for mutual legal assistance and must keep the requesting state informed of 
the progress and outcome of the request for mutual legal assistance. 

6. The existence of the central authority does not prejudice direct contacts 
between the judicial authorities in [insert name of state] and the judicial 
authorities in another state and requests for mutual legal assistance through 
these channels. 

7. Where direct contacts have been made between the judicial authorities in 
[insert name of state] and the judicial authorities in another state, the relevant 
communications must be forwarded to the central authority. 

8. In urgent cases, a request may also be transmitted by the judicial authorities 
or the police of another state through the International Criminal Police Organi- 
zation (INTERPOL). The request must state the reasons for the urgency. 

9. Where direct contacts have been made between INTERPOL and the judicial 
authorities in [insert name of state], the relevant communications must be 
forwarded to the central authority. 
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Commentary 



Requests for mutual legal assistance of the sort outlined in Part 1 do not go directly to 
the judiciary, the police, or the prosecution but instead should be directed to a desig- 
nated central authority. This requirement is contained in Article 3 of the United 
Nations Model Treaty on Mutual Assistance in Criminal Matters, Article 18(13) of 
the United Nations Convention against Transnational Organized Crime, and Article 
46(13) of the United Nations Convention against Corruption, along with a number of 
additional requirements/duties that the central authority must undertake. This cen- 
tral authority acts as the focal point for requests for mutual legal assistance. It is 
required to pass on requests for mutual legal assistance to the competent court for a 
formal hearing under Article 307. Where a request is granted, the central authority 
must ensure that the body required to implement the order (e.g., the policing author- 
ity) carries out the order from the trial court. The central authority must also keep the 
requesting state informed about how the request for mutual assistance is proceeding 
and the outcome of the request. 

The transmission of a request for mutual legal assistance is not the only method by 
which a state can obtain assistance from another state in a criminal investigation. The 
judicial authorities in one state may make direct contact with those in another state, a 
procedure that is usually completed in the format of "letters rogatory" (a request from 
a court to a foreign court for legal assistance in the absence of a treaty or agreement, 
which is done through diplomatic channels). Police and judicial authorities may also 
make informal contact with each other, which may lead to informal information shar- 
ing (to the extent permissible under the applicable law). Where a request is made 
directly between judicial authorities, the MCCP requires that the central authority — 
given its coordinating role in the provision of mutual legal assistance — be informed. 
In urgent cases, as set out in Article 46(13) of the United Nations Convention against 
Corruption and Article 18(13) of the United Nations Convention against Transna- 
tional Organized Crime, a request for assistance under the MCCP may also be trans- 
mitted to the judicial authorities through INTERPOL. 



Article 306: Form of a Request for 
Mutual Legal Assistance 



1. A request for mutual legal assistance transmitted to the central authority in 
[insert name of state] must contain the following: 

(a) the identity of the authority making the request; 

(b) the subject matter and nature of the investigation, prosecution, or judi- 
cial proceedings to which the request relates and the name and func- 
tions of the authority conducting the investigation, prosecution, or judicial 
proceedings; 
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(c) a summary of the relevant facts, except in relation to a request for the 
service of documents; 

(d) a statement or text of the relevant law, except in relation to a request for 
the service of documents; 

(e) a description of the assistance sought and details of any particular proce- 
dure that the requesting state wishes to be followed in order to comply 
with its applicable law; 

(f) any deadlines that must be complied with and the reasons for the 
deadlines; 

(g) where possible, the identity, location, and nationality of any person 
concerned; 

(h) the purpose for which the evidence, information, or action is sought; 
and 

(i) any other relevant documents. 

2. Requests for mutual legal assistance, and any documents supporting them, 
must be in or be accompanied by a translation into an official language of 
[insert name of state], unless the central authority exempts the requesting 
state from this obligation. 

3. Requests for mutual legal assistance and any other communications relating 
to mutual legal assistance may be forwarded by or addressed to the central 
authority through any electronic or other means of telecommunication pro- 
vided that the original and the written record of the request or any other com- 
munication can be produced upon demand. 

4. The central authority or the competent trial court may require that an irregular 
or incomplete request be modified or completed without that requirement 
precluding the possibility of the authority or court taking provisional mea- 
sures prior to the receipt of the modified request. 

5. The central authority or competent trial court may request additional informa- 
tion where such information appears necessary for the execution of the 
request in accordance with the applicable law in [insert name of state] or 
where the additional information could facilitate execution of the request. 



Commentary 



Paragraph 1: Paragraph 1 draws on and augments the provisions of Article 18(15) of 
the United Nations Convention against Transnational Organized Crime, Article 
46(15) of the United Nations Convention against Corruption, and Article 5 of the 
United Nations Model Treaty on Mutual Assistance in Criminal Matters. 
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Paragraph 2: This paragraph is taken from Article 5(2) of the United Nations Model 
Treaty on Mutual Assistance. 

Paragraph 3: This paragraph is inspired by Article 18(14) of the United Nations Con- 
vention against Transnational Organized Crime and Article 46(14) of the United 
Nations Convention against Corruption. 

Paragraph 5: Paragraph 5 is inspired by Article 5(3) of the United Nations Model 
Treaty on Mutual Assistance. 



Article 307: Hearing of a Request for 
Mutual Legal Assistance 



A request for mutual legal assistance must be heard by a panel of three judges 
of the trial court. 

Mutual legal assistance may be refused by the competent trial court where: 

(a) the request is not made in conformity with Article 306; 

(b) [insert name of state] considers that the execution of the request is likely 
to prejudice its sovereignty, security, public order, or other essential 
interests; 

(c) domestic law in [insert name of state] prohibits the authorities from car- 
rying out the actions requested with regard to a similar criminal offense 
had it been subject to investigation, prosecution, or judicial proceedings 
in [insert name of state]; 

(d) it would becontrary to the applicable law of [insert name of state] forthe 
request to be granted; 

(e) the investigation, prosecution, or judicial proceedings in the requesting 
state are not consistent with internationally recognized human rights 
standards; 

(f) there are grounds to believe that the request has been made for the pur- 
pose of prosecuting or punishing a person on account of his or her race, 
gender, sex, national or ethnic origin, religion, political or ideological opin- 
ions, position, or membership in a particular social group or that the per- 
son may be discriminated against for any of these reasons; 

(g) cooperation with the request for mutual legal assistance may lead to 
judicial proceedings by a court of exceptional jurisdiction or where the 
request concerns the enforcement of a penalty passed by a court of 
exceptional jurisdiction; 
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(h) any of the facts in question are punishable by the death penalty or with a 
penalty that would result in the irreversible injury of a person's bodily 
integrity; 

(i) the request is made in relation to a criminal offense that is under investi- 
gation in [insert name of state]; 

(j) the person in question has previously been finally convicted or acquitted 
of the criminal offense in question as provided for in Article 8 of the 
MCC; or 

(k) the act does not constitute a criminal offense under domestic criminal 
law, except if the criminal offense is an internationally recognized crimi- 
nal offense, including, but not limited to, genocide, crimes against human- 
ity, war crimes, organized crime, trafficking in persons, migrant smuggling, 
money laundering, corruption, serious drug offense, sale of children, child 
prostitution and child pornography, and terrorist offenses. 

3. Request for mutual legal assistance may not be refused by the competent 
trial court: 

(a) on the grounds of secrecy of banks or other similar financial institutions; 

(b) on the sole ground that the criminal offense is considered to involve fiscal 
matters; or 

(c) on the sole ground that it relates to acts for which a legal person is not 
liable in [insert name of state]. 

4. Prior to refusing a request, the competent trial court must consider whether 
mutual legal assistance may be granted subject to certain conditions. Where 
the requesting state accepts assistance under these conditions, the trial 
court may grant the request for mutual legal assistance. 

5. Where no grounds for the refusal of a request for mutual legal assistance 
exist, the competent trial court must order the execution of the request. 

6. After ordering that a request for mutual legal assistance should be granted, 
the competent trial court may postpone the execution of the request on the 
grounds that it interferes with an ongoing investigation, prosecution, or judi- 
cial proceedings. 

7. The order of the competent trial court must be in writing and must contain: 

(a) the name of the competent trial court and the identity of the authority 
that made the request; 

(b) a description of the assistance granted to the requesting authority; 

(c) details of any particular procedure that the requesting state wishes to be 
followed to comply with its applicable law; 
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(d) details of any deadlines to be complied with in the execution of the order; 

(e) the identity, location, and nationality of any person concerned, where 
this information was provided by the requesting state; 

(f) the purpose for which the evidence, information, or action is sought; 

(g) the date on which the assistance may be executed; 

(h) the body responsible for executing the order for assistance; 

(i) a request to the requesting state to notify the central authority promptly 
if assistance is no longer required; 

(j) the date of the order; and 

(k) the name and signature of the competent judge. 

8. The order of the competent trial court granting the request for mutual legal 
assistance must be promptly forwarded to the requesting state by the central 
authority. 

9. Where the competent trial court refuses to grant a request for mutual legal 
assistance, it must prepare a written decision giving reasons for the refusal. 
The central authority must promptly forward the written decision to the 
requesting state. 

10. Where the competent trial court orders the postponement of the execution of 
the order granting the request for mutual legal assistance, it must prepare a 
written decision giving reasons for the postponement. The central authority 
must promptly forward the written decision to the requesting state. 



Commentary 



Paragraph 1: A judicial determination is required once a request for mutual legal assis- 
tance is received by the central authority. 

Paragraph 2: Paragraph 2 is inspired by Article 18(21) of the United Nations Conven- 
tion against Transnational Organized Crime, Article 46(21) of the United Nations Con- 
vention against Corruption, Article 4 of the United Nations Model Treaty on Mutual 
Assistance in Criminal Matters, domestic legislation on mutual legal assistance, and 
international human rights jurisprudence (relating to Paragraph 2 [e] - [h] ) . 

Paragraph 2(k): Under Paragraph 2(k), a request for mutual legal assistance may be 
refused where the criminal offense in question is not also a criminal offense in the 
requested state. This is subject to the exception that a refusal may not be made where 
the criminal offense — while not recognized in the requesting state — is recognized 
internationally. The offenses listed in Paragraph 2(k) are those that are recognized in 
various international treaties. The rationale behind Paragraph 2(k) is to ensure that 
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the broadest possible measures of mutual legal assistance be provided by the requested 
state. Where the legal framework of the requested state does not provide for the offenses 
listed in Paragraph 2(k), given the serious nature of these offenses and their interna- 
tional recognition, this must not be used as an excuse to refuse assistance. 

Paragraph 3: This paragraph draws on Article 18(8) and (22) of the United Nations 
Convention against Transnational Organized Crime and Article 46(8) and (22) of the 
United Nations Convention against Corruption. 

Paragraph 4: This paragraph draws on Article 18(26) of the United Nations Conven- 
tion against Transnational Organized Crime and Article 46(26) of the United Nations 
Convention against Corruption. 

Paragraphs 5, 7, 8, 9, 10: Once the court finds that no grounds to refuse a request for 
mutual legal assistance exist, taking into account Paragraph 2, it must make an order 
for mutual legal assistance. This order must be transmitted to the central authority, 
which, under Article 305, is required to pass the order on to the authority responsible 
for carrying it out. Where grounds to refuse the request for mutual legal assistance 
exist or where the court postpones the execution of an order for mutual legal assis- 
tance, the court must draft a written decision. The central authority must transmit the 
order for mutual legal assistance or the written decision refusing it to the requesting 
state immediately. 

Paragraph 6: This paragraph is inspired by Article 18(25) of the United Nations Con- 
vention against Transnational Organized Crime and Article 46(25) of the United 
Nations Convention against Corruption. 



Article 308: Execution of a Request for 
Mutual Legal Assistance 



A request for mutual legal assistance must be executed in accordance with 
the applicable law in [insert name of state], to the extent that it is not contrary 
to the domestic law of the requesting state, and, where possible, in accor- 
dance with the procedures and formalities specified in the request. 

Where the competent trial court orders the execution of a request for mutual 
legal assistance under Article 307, the central authority must forward the 
order to the competent authorities responsible for its execution. 

The request for mutual legal assistance must be executed as soon as possible 
and must take as full account as possible of any deadlines suggested by the 
requesting state and any procedures outlined in the order. 
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4. The requesting state may make reasonable requests for information on the 
status and progress of measures tal<en by the authorities in [insert name of 
state]. 

5. The central authority in [insert name of state] must respond to reasonable 
requests by the requesting state about the progress of its handling of the 
request. 

6. The requesting state must promptly inform the authorities in [insert name of 
state] when assistance is no longer required. 

7. In executing a request for mutual legal assistance, the authorities in [insert 
name of state] may take measures for the protection of witnesses. 



Commentary 



Paragraph 1: This paragraph is inspired by Article 6 of the United Nations Model 
Treaty on Mutual Assistance in Criminal Matters. 

Paragraphs 3-6: These paragraphs draw upon Article 18(24) of the United Nations 
Convention against Transnational Organized Crime and Article 46(24) of the United 
Nations Convention against Corruption. 



Article 309: Execution of a Request to 
Facilitate the Appearance of a 
Person in a Requesting State 



1. In the execution of a request for the facilitation of the appearance of a person 
in the requesting state under Article 304(1 )(k), where the person is detained 
or imprisoned in [insert name of state], the request may be granted only 
where: 

(a) the person freely gives his or her informed consent; and 

(b) the authorities of both states agree, subject to such conditions as both 
states deem appropriate. 

2. In the execution of the request, the requesting state has authority to keep the 
person transferred in detention, unless otherwise requested or authorized by 
[insert name of state]. 
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3. The requesting state must implement its obligations without delay and must 
return the transferred person back to [insert name of state] as agreed 
beforehand. 

4. The requesting state must not require [insert name of state] to initiate extra- 
dition proceedings for the return of the transferred person. 

5. The transferred person must receive credit for service in [insert name of 
state] for any time spent in detention in the requesting state. 

6. Unless the states agree otherwise, the transferred person, whatever his or 
her nationality, must not be prosecuted, detained, punished, or subjected to 
any other restriction of his or her liberty in the requesting state in respect of 
acts, omissions, or convictions prior to his or her departure from the request- 
ing state. 



Commentary 



Article 309 is based on Article 18(10)-(12) of the United Nations Convention against 
Transnational Organized Crime and Article 46(10)— (12) of the United Nations Con- 
vention against Corruption. 



Article 310: Use of Information 

Obtained from a Request for 

Mutual Legal Assistance 



The requesting state may not transmit or use information or evidence furnished by 
[insert name of state] for investigations, prosecutions, or judicial proceedings other 
than those stated in the request without the prior consent of [insert name of 
state]. 



Commentary 



Article 310 is inspired by Article 8 of the United Nations Model Treaty on Mutual 
Assistance in Criminal Matters. 
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Article 311: Costs of Executing a 
Request for Mutual Legal Assistance 



The ordinary costs of executing a request for mutual legal assistance are 
borne by [insert name of state], unless otherwise agreed by [insert name of 
state] and the requesting state. 

Where expenses of a substantial or extraordinary nature are or will be required 
to fulfill the request for mutual legal assistance, [insert name of state] and the 
requesting state must consult to determine the terms and conditions under 
which the request will be executed and the manner in which the costs will be 
borne. 



Commentary 



Article 311 draws on Article 18(28) of the United Nations Convention against Trans- 
national Organized Crime and Article 46(28) of the United Nations Convention 
against Corruption. A resource-starved post-conflict state may have great difficulty 
paying the ordinary costs of executing a request for mutual legal assistance. In many 
cases, mutual legal assistance may be viable only if the requesting state contributes 
financially to the execution of the request. The requesting state and the requested state 
should discuss this situation upon the submission of the request. 
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Part 2 : Extradition 
General Commentary 

Extradition is a formal process conducted through treaties and other legislation that 
define the process and conditions under which a person in one state can be sent to 
another state to be tried or to serve a sentence. Effective extradition legislation and 
treaty procedures are especially important for transnational offenses where the perpe- 
trator of a criminal offense has fled to another state. 

Extradition is regulated by bilateral or multilateral extradition treaties or agree- 
ments or by domestic legislation (and sometimes by a combination of them). Examples 
of multilateral extradition treaties include the Economic Community of West African 
States Convention on Extradition, the European Convention on Extradition (and its 
additional protocols), and the Inter-American Convention on Extradition. Other trea- 
ties, such as those listed in the subsection "Legal Instruments" of Further Reading and 
Resources toward the end of this volume, address extradition. Treaties such as the 
United Nations Convention against Transnational Organized Crime (and its additional 
protocols on trafficking in persons and migrant smuggling) and the United Nations 
Convention against Corruption have provisions that states parties may use as a substi- 
tute for a dedicated extradition agreement (although only with regard to the extradi- 
tion of persons in connection with organized crime, trafficking in persons, smuggling 
of migrants, illicit manufacture and trafficking in firearms and ammunition, and 
corruption). 

Treaties are often supplemented by legislation that addresses many of the opera- 
tional issues relating to the request for and granting of extradition. Chapter 14, Part 2 
assumes the absence of any extradition treaties or agreements and provides a general 
framework and legislative basis for the extradition of persons to a requesting state. 

Where apost-conflictstateis drafting an extradition treaty, reference may be made 
to the United Nations Model Treaty on Extradition and other international treaties or 
conventions that address the issue (see "Legal Instruments," in the "Eurther Reading" 
section in this volume). Reference may also be made to the United Nations Model Law 
on Extradition drafted by the United Nations Office on Drugs and Crime and the 
revised manuals that accompany the United Nations Model Treaty on Extradition and 
the United Nations Model Treaty on Mutual Assistance in Criminal Matters, also 
drafted by the United Nations Office on Drugs and Crime. In addition, reference 
should be made to the Legislative Guide to the United Nations Convention against Trans- 
national Organized Crime and the Protocols Thereto and the Legislative Guide to the 
Universal Anti-Terrorism Conventions and Protocols, which contain detailed descrip- 
tions of extradition requirements and samples of domestic legislation. 

Chapter 14, Part 2 draws inspiration from the various international and regional 
extradition treaties, in addition to other treaties that deal in part with extradition. 

A number of terms are used repeatedly throughout Part 2. The term requesting 
state refers to a state that makes a request for extradition to another state. The state that 
receives a request for extradition is called the requested state. The person who is the 
subject of the request for extradition is referred to as the person sought. 
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Article 312: Application of Treaties and the 
MCCP to Extradition 



1. The provisions of the IVICCP do not affect the obligations of [insert name of 
state] under any bilateral or multilateral extradition treaties. 

2. Chapter 14, Part 2 applies to extradition where bilateral or multilateral extra- 
dition treaties do not exist between a state requesting the extradition of a 
person and [insert name of state]. 

3. Chapter 14, Part 2 of the MCCP does not apply to the surrender of persons to 
the International Criminal Court or international criminal tribunals. 



Commentary 



The MCCP exists independently of any extradition treaties or other agreements. In 
a state where no such agreements or treaties exist — which is common in many post- 
conflict states where legislative reform may have been neglected for years during 
conflict — the MCCP could act as the legal source of extradition. Where bilateral or 
multilateral treaties or agreements are in place between a post-conflict state and 
another state, these treaties and agreements will serve as the applicable law with regard 
to extradition. 

Paragraph 3: With regard to the International Criminal Court, part 9 of its governing 
statute on International Cooperation and Judicial Assistance sets out the applicable 
surrender regime. Article 102 of the Rome Statute of the International Criminal Court 
distinguishes surrender from extradition, with the former being "the delivering up of 
a person by a state to the Court" and the latter being "the delivering up of a person by 
one State to another as provided for by Treaty, Convention or national legislation." 
When a request is made to a state by the International Criminal Court for the surren- 
der of a person, the applicable law will be the statute of the International Criminal 
Court and any domestic implementing legislation. 
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Article 313: Instituting a 
Request for Extradition 



1 . A request for extradition must be in writing and must be filed by a requesting 
state through the competent body for receiving requests for extradition, 
which may be: 

(a) diplomatic channels; 

(b) the ministry of justice; or 

(c) any other designated authorities in [insert name of state]. 

2. The request for extradition must be accompanied by the following: 

(a) as accurate a description as possible of the person sought, together with 
any other information to establish his or her identity, including photo- 
graphs, fingerprints, or similar means of identification; 

(b) a certificate or other documents relating to the nationality of the person 
whose extradition is sought; 

(c) a description of the location of the person being sought; 

(d) the text of the relevant provision of law containing the criminal offense 
and a statement of the relevant penalties that can be imposed for the 
offense; 

(e) where extradition is requested for the purpose of prosecution in the 
requesting state, evidence that the person committed a criminal offense; 

(f) where an arrest warrant or indictment exists against the person, an origi- 
nal or certified copy of the arrest warrant or the indictment; a statement 
of the criminal offense for which extradition is requested; and a descrip- 
tion of the acts or omissions constituting the alleged offense, including 
an indication of the time and place of its commission; 

(g) where the person has been convicted of an offense, a statement of the 
criminal offense for which extradition is requested and a description of 
the acts or omissions constituting the criminal offense; an original or cer- 
tified copy of the judgment or any other document setting out the convic- 
tion and the penalty or order imposed; the fact that the penalty or order 
is enforceable; and the extent to which the penalty or order remains to be 
served; 
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(h) where the person has been convicted of a criminal offense but no penalty 
has been imposed, a statement of the criminal offense for which extradi- 
tion is requested; a description of the acts or omissions constituting the 
offense; and a document setting out the conviction and a statement 
affirming that there is an intention to impose the penalty or order; and 

(i) a statement that the requesting state consents to the application of the 
rule of speciality under Article 317(1). 

3. Requests for extradition and any documents supporting them must be in, or 
be accompanied by a translation into, an official language of [insert name of 
state], unless [insert name of state] exempts the requesting state from this 
obligation. 

4. Where [insert name of state] considers that the information provided in sup- 
port of a request for extradition is not sufficient, it may request that additional 
information be furnished within a specified reasonable time. 

5. An extradition request must be transmitted from [the competent body for 
receiving requests for extradition] to the president of the courts in [insert 
name of state]. The president must convene a panel of judges to hear the 
request for extradition under Article 31 5. 



Commentary 



Paragraph 1: Paragraph 1 is based on Article 5 of the United Nations Model Treaty on 
Extradition, Article 10 of the Inter- American Convention on Extradition, Article 12 of 
the European Convention on Extradition, and Article 18 of the Economic Community 
of the West African States Convention on Extradition. It requires that an authority be 
designated to receive requests for extradition. In some states, a request is made through 
diplomatic channels, whereas in other states it is made to the ministry of justice, the 
court, or the office of the attorney general (or equivalent). A post-conflict state must 
determine the appropriate mechanism for receiving extradition requests based on its 
own criminal justice structure. 

Paragraph 2: This paragraph is inspired by Section 16 of the United Nations Model 
Law on Extradition, Article 11 of the Inter-American Convention on Extradition, 
Article 18 of the Economic Community of West African States Convention on Extra- 
dition, Article 12 of the European Convention on Extradition, and Article 5 of the 
United Nations Model Treaty on Extradition, all of which contain specific require- 
ments on the content of a request for extradition. 

Paragraph 3: Paragraph 3 mirrors the language of Article 5(3) of the United Nations 
Model Treaty on Extradition. 
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Paragraph 4: This paragraph is based on Article 8 of the United Nations Model Treaty 
on Extradition, Article 13 of the European Convention on Extradition, Article 12 of 
the Inter-American Convention on Extradition, Article 19 of the Economic Commu- 
nity of West African States Convention on Extradition, and Section 19(2) of the United 
Nations Model Law on Extradition. 

Paragraph 5: Reference should be made to Article 315. Given the necessity for collabo- 
ration between the designated competent authority for receiving requests for extradi- 
tion and the court system, it would be advisable for these institutions to draft a joint 
standard operating procedure or memorandum of understanding. 



Article 314: Instituting a Request for 

Provisional Arrest prior to a 

Request for Extradition 



1. An application for the provisional arrest of a person prior to extradition may 
be made either directly to [insert name of state] or through the facilities of the 
International Criminal Police Organization (INTERPOL). 

2. The competent authority for receiving requests for extradition may authorize 
a prosecutor to apply to the competent trial court for a provisional arrest war- 
rant of that person pending the presentation of the extradition request where 
the court is satisfied that there are reasonable grounds to believe that: 

(a) the person sought is ordinarily resident in [insert name of state], or is in 
or on his or her way or routinely travels to [insert name of state]; 

(b) the requesting state produced a valid arrest warrant against the person 
sought to be provisionally arrested; and 

(c) the requesting state has undertaken to submit a request for the extradi- 
tion of that person within [insert number] days. 

3. The competent body for receiving requests for extradition may order the pros- 
ecutor to make an application for a provisional arrest warrant of the person 
sought where: 

(a) a warrant for the person's arrest or an order of a similar nature has been 
issued or the person has been convicted in the foreign state; and 

(b) it is necessary in the public interest to arrest that person, including to 
prevent him or her from escaping or committing a criminal offense. 
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4. The competent trial court may issue a provisional arrest warrant only where 
the conditions set out in Paragraphs 2 and 3 are met. 

5. The provisional arrest warrant must order that the person be arrested and 
brought without delay before the competent trial court. 

6. The provisional arrest warrant must also include: 

(a) the name of the competent trial court; 

(b) the name of the person to be arrested and any other identifying information; 

(c) the name of the requesting state; 

(d) a summary of the facts that are alleged to constitute a criminal offense 
and a specific reference to the criminal offense for which the arrest of the 
suspect is sought, including a reference to the relevant legal provisions; 

(e) the authority authorized to execute the provisional arrest warrant; 

(f) the date of the provisional arrest warrant; and 

(g) the signature of the competent judge. 

7. Where a provisional arrest warrant is sought, the trial court may order that 
the person subject to the warrant be detained or be subject to an order for bail 
or other restrictive measures. 

8. The arrest warrant and any orders for detention or other restrictive measures 
must be cancelled where: 

(a) a request for extradition has not been made within the period of time 
specified in Paragraph 2(c); or 

(b) a request for extradition has been made but the competent trial court has 
not granted the request. 

9. The release of the person subject to a provisional arrest warrant does not 
preclude the rearrest and institution of proceedings with a view to extraditing 
the person sought, if the request for extradition and supporting documents 
are subsequently received. 



Commentary 



Article 314 provides a mechanism to arrest a person whose extradition is being sought 
but where no formal request for extradition has yet been made under Article 313. Arti- 
cle 314 would be employed in urgent cases, for example, where there is a risk that the 
person who will be subject to the extradition request will flee. The requirement to pro- 
vide a mechanism for provisional arrest is contained in Article 9 of the United Nations 
Model Treaty on Extradition, Article 22 of the Economic Community of West African 
States Convention on Extradition, Article 16 of the European Convention on Extradi- 
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tion, Article 14 of the Inter-American Convention on Extradition, and in other treaties 
such as the United Nations Convention against Transnational Organized Crime (Arti- 
cle 16 [9]) and the United Nations Convention against Corruption (Article 44 [10]). 
Article 314 is based on these conventions and on Section 20 of the United Nations 
Model Law on Extradition, which creates a framework for provisional arrest, and Arti- 
cle 9 of the United Nations Model Treaty on Extradition. 



Article 315: Extradition Hearing 



1 . A request for extradition must be heard by a panel of three judges of the com- 
petent trial court. 

2. The person whose extradition is sought must be present at the extradition 
hearing. 

3. The person whose extradition is sought must be provided with legal assis- 
tance under Article 68. 

4. The following conditions must be met for extradition to be granted: 

(a) means for the identification of the accused or convicted person by an 
accurate description, photographs, fingerprints, or similar means of iden- 
tification exist and the identity of the person has been established; 

(b) a certificate or other reliable data about the nationality of the person 
whose extradition is sought exists; 

(c) the criminal offense for which extradition is sought is punishable under 
the laws of the requesting state by a term of imprisonment exceeding 
one year; 

(d) the conduct that constitutes the criminal offense would, if committed in 
[insert name of requesting state], constitute an offense that is punishable 
under the applicable law of [insert name of requesting state] by imprison- 
ment for at least one year; 

(e) extradition is sought for the enforcement of a penalty of imprisonment for 
which at least six months remains to be served or a more severe penalty 
remains to be carried out; 

(f) the prosecution or execution of punishment is not barred by the statute 
of limitations in the requesting state; 

(g) the person whose extradition is sought has not previously been finally 
convicted or acquitted of the offense in accordance with Article 8 of the 
MCC; 
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(h) the extradition is not sought for a criminal offense for which the death 
penalty is prescribed, unless the requesting state provides written assur- 
ance that the death penalty will not be imposed or carried out; 

(i) there are no substantial grounds for believing that the person whose 
extradition is sought will face torture or cruel, inhuman, or degrading 
treatment or punishment in the requesting state; 

(j) there are no substantial grounds for believing that a request has been 
made for the purpose of prosecuting or punishing the person requested on 
account of his or her race, gender, national or ethnic origin, religion, politi- 
cal or ideological opinions, or membership in a particular social group; 

(k) the act constitutes a criminal offense under domestic criminal law, except 
if the criminal offense is an internationally recognized criminal offense, 
including, but not limited to, genocide, crimes against humanity, war 
crimes, organized crime, trafficking in persons, migrant smuggling, money 
laundering, corruption, serious drugs offense, sale of children, child pros- 
titution and child pornography, and terrorist offenses; and 

(I) the person sought to be extradited will be protected by the guarantees 
contained in international human rights law. 

5. Extradition may be refused where one or more of the following conditions are 
found to exist: 

(a) the person whose extradition is sought is a national of [insert name of 
state]; 

(b) the criminal offense for which the extradition is sought was committed, 
in whole or in part, in [insert name of state]; or 

(c) a prosecution for the offense for which extradition is requested is pend- 
ing in [insert name of state] against the person. 

6. Extradition may not be refused solely on the ground that it involves fiscal 
matters. 

7. Prior to refusal of a request for extradition, the requesting state must be given 
ample opportunity to provide information relevant to the state's allegation. 

8. Where the conditions set out in Paragraph 4 are complied with, the compe- 
tent trial court must order the extradition of the person concerned. 

9. The trial court may, after ordering extradition, postpone the execution of the 
order, where the person sought is being tried or is serving a sentence in 
[insert name of state] for a criminal offense other than that for which the 
extradition is requested. The order may be postponed until the person is enti- 
tled to be set free by virtue of acquittal, completed sentence, or commutation 
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of sentence. No civil suit that the person may have pending against him or her 
in [insert name of state] may prevent or defer his or her surrender. 

10. The trial court may, after ordering extradition, postpone the execution of the 
order where the surrender of the person sought would, for reasons of health, 
endanger his or her life; the surrender may be deferred until it would no longer 
pose such a danger. 

11. The order of the competent trial court must be in writing and must contain: 

(a) the name of the competent trial court and the identity of the authority 
that made the request; 

(b) the identity, location, and nationality of the person whose extradition is 
sought; 

(c) the location of the person to be extradited; 

(d) the date on which the extradition order may be executed; 

(e) the body authorized to execute the extradition order; 

(f) the reasons for extradition, whether to prosecute the person in the 
requesting state or to serve a penalty already imposed on the person; 

(g) the date of the order; and 

(h) the signature of the judges of the panel of the competent trial court. 

12. The order of the competent trial court granting extradition must be forwarded 
as soon as possible to the requesting state by the authority responsible for 
receiving requests for extradition in [insert name of state]. 

13. Where the competent trial court refuses to grant a request for extradition, it 
must prepare a written decision giving reasons for the refusal. The body 
responsible for receiving requests for extradition must forward the written 
decision to the requesting state. 

14. Where the competent trial court orders the postponement of the execution of 
the order for extradition under Paragraph 9, it must prepare a written decision 
giving reasons for the refusal. The body responsible for receiving requests for 
extradition must forward the written decision to the requesting state. 

15. Where a request for extradition is refused because: 

(a) the person whose extradition is being sought is a national of [insert name 
of state]; 

(b) capital punishment is prescribed for the criminal offense that is the sub- 
ject of the extradition request; or 

(c) the criminal offense was committed in [insert name of state] 
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a prosecutor must be appointed to examine the evidence against the person 
sought relating to the criminal offense alleged in the request for extradition. 
The prosecutor must formally initiate an investigation under Article 94 where 
grounds exist. 

16. The prosecutor or the person whose extradition was sought may appeal the 
decision of the trial court under Article 195. 

17. If the appeals court finds under Article 315 that the prerequisites for extradi- 
tion have been fulfilled, or where no interlocutory appeal has been filed under 
Article 295, the trial court must refer the matter of extradition to [head of the 
competent authority responsible for authorizing extradition], who must decide 
on the extradition. 

18. The [head of the competent authority responsible for authorizing extradition] 
must render a ruling on whether the extradition request is granted or rejected. 
The ruling regarding extradition must be communicated to the requesting 
state through diplomatic channels. 



Commentary 



Once it is received by the competent authority, an extradition order must be passed on 
to the court system, whereupon a panel of three judges should be convened to hear the 
request for extradition. The panel of judges will determine the matter and will either 
grant or refuse the request for extradition. Where the request is refused, a written deci- 
sion must be drafted that must then be transmitted to the requesting state via the 
competent authority responsible for authorizing extradition. The competent authority 
is responsible for making the final determination of whether or not extradition should 
be granted. 

Paragraph 1: Under the MCCP, proceedings prior to a trial are usually conducted by a 
single judge. A panel of three judges is assigned for criminal offenses that carry a maxi- 
mum penalty of greater than five years, as provided for under Article 6. Because of the 
complex nature of extradition proceedings and their sensitivity, the drafters of the 
MCCP incorporated a requirement that all extradition requests be heard by a panel of 
three judges rather than a single judge, even though the proceedings do not amount to 
a trial. 

Paragraph 2: In accordance with the right to be present during a trial set out in Article 
62, Paragraph 2 requires that the person who is the subject of a request for extradition 
be present during the hearing. 

Paragraph 3: Reference should be made to Article 68 and its commentary. 
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Paragraph 4: Paragraph 4 contains the substantive and procedural grounds upon 
which extradition must be refused by the requested state. The competent trial court 
must ensure that none of the instances listed in this paragraph apply to the extradition 
request under consideration. If one or more grounds exist, extradition must be refused. 
Some international treaties on extradition contain grounds for refusal if the person 
has been granted amnesty or pardon relating to the criminal offense set out in the 
extradition request (see Article 3[e] of the United Nations Model Treaty on Extradi- 
tion, Article 20 of the Inter-American Convention on Extradition, and Article 16 of the 
Economic Community of West African States Convention on Extradition). This 
ground has not been included in the MCCP, but a post- conflict state enacting legisla- 
tion on extradition might consider adding it. 

Another possible ground for refusal of a request for extradition that has not been 
included in the MCCP is the absence of evidence of a prima facie case that the person 
sought to be extradited committed the criminal offense. In some jurisdictions, the 
competent court examining the request for extradition goes into the substance and 
merits of the case in question and looks to see if there is evidence of guilt. This require- 
ment has proven in practice to be a major impediment to extradition. It has also been 
found to undermine the need for simplicity of evidentiary requirements in extradition 
proceedings. For these reasons, the drafters of the MCCP adopted another approach 
that is favored by many states. Under this approach, the court dealing with the request 
for extradition abstains from examining the evidence of guilt against the person 
sought and relies instead on the existence of a valid arrest warrant from the requesting 
state (which should be provided under Article 315), in addition to ensuring that no 
grounds for refusal of extradition under the applicable law exist. 

Paragraph 4(a): These paragraphs are inspired by Section 24 of the United Nations 
Model Law on Extradition, which requires that the competent trial court be satisfied 
that the person brought before the court is actually the person sought for extradition. 

Paragraph 4(b): Although some states allow for the extradition of nationals, most 
states do not. In many states, the constitution prohibits the extradition of their nation- 
als. The reticence of states to extradite their nationals is rooted in the concept of state 
sovereignty and, more precisely, the sovereignty of a state over a national who has com- 
mitted a criminal offense. This exception to extradition is recognized in many interna- 
tional conventions, including the United Nations Convention against Transnational 
Organized Crime (Article 15 [3]) and the United Nations Convention against Corrup- 
tion (Article 42 [3]). Article 6 of the European Convention on Extradition gives states 
parties the "right to refuse extradition of its nationals." Under the MCCP, where a per- 
son is not extradited on the basis of his or her nationality. Article 318, Paragraph 15 
requires that a prosecutor examine the evidence with a view to determining whether 
grounds exist to prosecute the person. Reference should be made to the commentary to 
Paragraph 15. 

Paragraph 4(c) -(e): Under the MCCP, a person may be extradited for a criminal 
offense that carries a minimum penalty of one year's imprisonment in the requesting 
state and one year's minimum imprisonment in the requested state. Where extradition 
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is sought for the enforcement of a penalty of imprisonment, there must be at least six 
months remaining to be served. Paragraph 4(c)-(e) is inspired by Article 2 of the 
European Convention on Extradition, Article 3 of the Economic Community of West 
African States Convention on Extradition, and Article 3 of the Inter-American Con- 
vention on Extradition, although the latter two conventions provide that the criminal 
offense for which extradition is sought must carry a minimum penalty of two years. 
The United Nations Model Treaty on Extradition contains an option of either a one- 
year minimum or a two-year minimum. In general, all the treaties agree with the 
principle that, regarding extradition for the enforcement of a penalty, there must be at 
least six months remaining to be served. 

Paragraph 4(f): This ground for refusal of extradition derives from Article 15 of 
the Economic Community of West African States Convention on Extradition, Article 
10 of the European Convention on Extradition, Article 3(e) of the United Nations 
Model Treaty on Extradition, and Article 4(2) of the Inter-American Convention on 
Extradition. 

Paragraph 4(g): Paragraph 4(g) is inspired by Article 9 of the European Convention 
on Extradition, Article 13 of the Economic Community of West African States Con- 
vention on Extradition, and Article 3(d) of the United Nations Model Treaty on 
Extradition. 

Paragraph 4(h): This paragraph is inspired by Article 17 of the Economic Community 
of West African States Convention on Extradition, Article 11 of the European Conven- 
tion on Extradition, Article 9 of the Inter-American Convention on Extradition, and 
Article 4(d) of the United Nations Model Treaty on Extradition. 

Paragraph 4(i): This paragraph is derived from Article 3(f) of the United Nations 
Model Treaty on Extradition and Article 5 of the Economic Community of West Afri- 
can States Convention on Extradition. This ground is also a requirement of the United 
Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treat- 
ment or Punishment (Article 3). 

Paragraph 4(j): The ground set out in Paragraph 4(j) derives from Article 3(b) of the 
United Nations Model Treaty on Extradition. 

Paragraph 4 (k): Under Paragraph 4 (k), a request for extradition may be refused where 
the criminal offense in question is not also a criminal offense in the requested state. 
This is subject to the exception that a refusal may not be made where the criminal 
offense — although not recognized in the requesting state — is recognized internation- 
ally. Where the legal framework of the requested state does not provide for the offenses 
listed in Paragraph 4(k), given the serious nature of these offenses and their interna- 
tional recognition, this must not be used as an excuse to refuse extradition. 

Paragraph 4(1): Paragraph 4(1) is inspired by Article 3(f) of the United Nations Model 
Treaty on Extradition and Article 5 of the Economic Community of West African 
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States Convention on Extradition. To ascertain the minimum guarantees contained in 
international human rights law, reference should be made to the various international 
human rights treaties (listed in the subsection "Legal Instruments" of Further Reading 
and Resources toward the end of the volume and incorporated into the MCC and the 
MCCP) and any case law that defines the nature and scope of the obligations contained 
in these treaties. 

Paragraph 5(a): The practice as to whether a national may be extradited varies from 
state to state. Some states have constitutional guarantees against the extradition of 
nationals, whereas other states have no such prohibition. The divergence in practice is 
apparent in the international treaties on extradition. Some treaties, such as the Euro- 
pean Convention on Extradition (Article 6), provide for refusal of extradition on the 
grounds of nationality, as does the United Nations Model Treaty on Extradition (Arti- 
cle 4). Conversely, the Inter-American Convention declares that the fact that a person 
sought is a national of the requesting state may not be invoked to decline a request for 
extradition (Article 7). Ultimately, a state enacting legislation on extradition will need 
to determine a policy on the extradition of nationals. 

Paragraph 5(b): The discretionary ground for refusal of extradition contained in 
Paragraph 5(b) is inspired by Article 4(f) of the United Nations Model Treaty on 
Extradition, Article 7 of the European Convention on Extradition, and Article 11 of 
the Economic Community of West African States Convention on Extradition. 

Paragraph 5(c): Paragraph 5(c) is inspired by Article 12 of the Economic Commu- 
nity of West African States Convention on Extradition, Article 8 of the European 
Convention on Extradition, and Article 4(c) of the United Nations Model Treaty on 
Extradition. 

Paragraph 6: A number of international treaties on extradition (or other treaties that 
deal indirectly with extradition) require that extradition not be refused purely on the 
basis that the request concerns fiscal matters, for example. Article 5 of the European 
Convention on Extradition, Article 9 of the Economic Community of West African 
States Convention on Extradition, Article 2(3) of the United Nations Model Treaty on 
Extradition, Article 16(15) of the United Nations Convention against Transnational 
Organized Crime, and Article 44(16) of the United Nations Convention against Cor- 
ruption. Paragraph 5 duplicates the substance of these provisions. 

Paragraphs 7 and 8: These paragraphs are derived from Article 20 of the Inter- 
American Convention on Extradition, Article 19 of the European Convention on 
Extradition, and Article 25 of the Economic Community of West African States Con- 
vention on Extradition. 

Paragraphs 12-14: Article 10 of the United Nations Model Treaty on Extradition 
requires that the requested state promptly communicate its decision on the extradition 
request to the requesting state. Article 10(2) also provides that the requested state give 
reasons for any complete or partial refusal of the request. The same requirement is 
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contained in Article 18 of the European Convention on Extradition and Article 17 of 
the Inter-American Convention on Extradition. On the basis of these requirements, 
Paragraphs 12-14 require that the decision on extradition be immediately communi- 
cated by the authority responsible for receiving requests for extradition and that the 
trial court prepare a written decision on its refusal to grant an extradition order. 

Paragraph 15: Under Paragraph 15, a request for extradition maybe refused where the 
person sought is a national of the requested state, where the person may face capital 
punishment in the requesting state, or where the criminal offense was committed in 
the requested state. Where extradition is refused on these grounds, the various inter- 
national conventions on extradition require that the person who was sought be inves- 
tigated for the criminal offense alleged by the requesting state. For example. Article 6 
of the European Convention on Extradition and Article 16(12) of the United Nations 
Convention against Transnational Organized Crime require that if the extradition of 
a national is refused, the case be submitted to the authorities in order that proceedings 
be undertaken if they are considered appropriate. Article 8 of the Inter-American 
Convention on Extradition, which applies to all grounds on which a request for extra- 
dition is based and not just refusal on the basis of nationality, requires that a state that 
does not deliver the person sought is obliged (where its law permits) to prosecute the 
person for the offense for which he or she is charged "just as if it had been committed 
within its territory, and shall inform the requesting state of the judgment handed 
down." Under the MCCP, the list of grounds for refusal that trigger the requirement to 
prosecute is more limited. It is important to take into account the fact that the request- 
ing state must have jurisdiction over both the person and the criminal offense for it 
to mount a prosecution. If the offense that was the subject of the extradition order 
was committed outside the territory of the requested state, sufficient grounds of extra- 
territorial or universal jurisdiction would be required to legally prosecute the accused 
person. Reference should be made to Articles 5 and 6 of the MCC, which address extra- 
territorial jurisdiction and universal jurisdiction, respectively. 

Paragraph 17: Under most legal systems, the courts do not have the final say on mat- 
ters of extradition. Once the court has determined the matter of extradition in accor- 
dance with the applicable law on extradition, it is incumbent upon the court to refer 
the matter to another authority. In many states, the minister for justice makes the final 
decision on extradition. In others, the minister for the state or minister for foreign 
affairs is ultimately responsible for confirming a court's determination on the propri- 
ety of an individual extradition request. The term "head of the competent authority 
responsible for authorizing extradition" is used to signify the person responsible for 
making the final determination on extradition. The title of the relevant person should 
be inserted in this paragraph. 



Article 316 • 455 



Article 316: Surrender to a 
Requesting State 



1 . Where the [head of the competent authority responsible for authorizing extra- 
dition] approves the extradition, and upon the expiration of the period for filing 
an interlocutory appeal under Article 295, the competent trial court must 
ensure that the request for extradition is executed. 

2. The requesting state and [insert name of state] must, without undue delay, 
arrange for the surrender of the person sought. 

3. The competent trial court may order the detention of the person sought pend- 
ing surrender. 

4. [Insert name of state] must inform the requesting state of the length of time 
the person sought was detained with a view to surrender. 

5. The person being extradited must be removed from [insert name of state] 
within such reasonable period as [insert name of state] specifies and, if the 
person is not removed within that period, [insert name of state] may release 
the person and may refuse to extradite that person. 

6. In exigent circumstances, where the delay in removing the person to be 
extradited is due to circumstances beyond the control of the requesting state, 
the competent trial court may extend the period of detention. 

7. The surrender of a person sought to the agents of the requesting state must 
be carried out at a place determined by [insert name of state]. This place 
must, if possible, be an airport from which direct international flights depart 
for the requesting state. 



Commentary 



Article 316 lays down the fundamentals of the procedure for surrendering a person to 
a state that has requested his or her extradition. This article is inspired by Article 11 of 
the United Nations Model Treaty on Extradition, Articles 24 and 25 of the Economic 
Community of West African States Convention on Extradition, Articles 18 and 19 of 
the European Convention on Extradition, and Articles 19, 20, and 22 of the Inter- 
American Convention on Extradition. Once an extradition order has been made, both 
the requesting and the requested state must agree upon a surrender time and place. 
Where the surrender is not immediate, the competent trial court may order the deten- 
tion of the person to be extradited pending the surrender. Under Paragraph 4, the 
requesting state must place a limit on the time that the person to be extradited can be 
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held without being surrendered. Once this time Hmit has passed, the requesting 
state may refuse to extradite the person and may let the person go free. In the Inter- 
American Convention on Extradition, the time limit for surrender is thirty days, sub- 
ject to extension in exigent circumstances. In the European Convention on Extradition, 
Article 18 provides that a person who has not been surrendered after fifteen days may 
be released at the discretion of the requested state and must be released after thirty 
days except in the case of circumstances beyond the control of the requesting state. 



Article 317: Rule of Speciality 



1. A person extradited to a requesting state must not be proceeded against, 
sentenced, detained, re-extradited to a third state, or subjected to any other 
restrictions of personal liberty in the territory of the requesting state for any 
criminal offense committed before the extradition other than: 

(a) a criminal offense for which extradition is granted; or 

(b) any other offense in respect of which [insert name of state] consents. 

2. A request for the consent of [insert name of state] under Paragraph 1(b) must 
be accompanied by the materials required under Article 313 and a legal record 
of any statement made by the extradited person with respect to the criminal 
offense. 

3. Paragraph 1 does not apply where: 

(a) the extradited person has had the opportunity to leave the requesting 
state and has not done so within forty-five days of final discharge in 
respect of the criminal offense for which he or she was extradited; or 

(b) the person has voluntarily returned to the territory of the requesting state 
after leaving it. 



Commentary 



According to the Revised Manual on the Model Treaty on Extradition and the Model 
Treaty on Mutual Assistance in Criminal Matters (page 52), the rule of speciality limits 
the power that the requesting state has over the person surrendered once a request for 
extradition has been granted. The generally accepted international principle of spe- 
ciality is set out in Article 14 of the United Nations Model Treaty on Extradition, Arti- 
cle 14 of the European Convention on Extradition, Article 20 of the Economic 
Community of West African States Convention on Extradition, and Article 13 of the 
Inter-American Convention on Extradition. 
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Article 318: Concurrent Requests 



1. Where several states request the extradition of the same person for the same 
criminal offense, priority must be given to the state of which the person is a 
national. 

2. Where the person's state of nationality does not request extradition, priority 
must be given to the state in whose territory the criminal offense was 
committed. 

3. Where the person's state of nationality does not request extradition and the 
criminal offense has been committed in the territory of several states or 
where the site of commission is not known, priority must be given to the 
state that requested extradition first. 



Commentary 



Article 318 covers the situation where more than one state makes a request for extradi- 
tion of the same person. Article 318 is based on Article 16 of the United Nations Model 
Treaty on Extradition, Article 23 of the Economic Community of West African States 
Convention on Extradition, Article 17 of the European Convention on Extradition, 
and Article 15 of the Inter-American Convention on Extradition. 



Article 319: Costs of Extradition 



1. [Insert name of state] must meet the costs of any proceedings arising out of 
a request for extradition. 

2. [Insert name of state] must meet the costs incurred in the arrest and deten- 
tion of the person to be surrendered. 

3. The requesting state must meet the costs incurred in conveying the person 
from [insert name of state] to the requesting state, including all transit costs 
and the costs of any translations. 
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Commentary 



The ordinarily accepted rule relating to the costs of extradition is that the requested 
state bears the costs of any proceedings arising from the request and the cost of arrest 
and detention. Any other expenses, such as transit costs, are the financial responsibil- 
ity of the requesting state. Article 319 is based on Article 17 of the United Nations 
Model Treaty on Extradition, Article 24 of the European Convention on Extradition, 
Article 30 of the Economic Community of West African States Convention on Extra- 
dition, Article 25 of the Inter-American Convention on Extradition, and Section 41 of 
the United Nations Model Law on Extradition. Reference should be made to the United 
Nations Model Treaty on Extradition for discussion of additional issues relating to the 
costs of extradition such as whether legal representation of the requested person should 
be borne by the requesting state. In relation to the MCCP, Article 68 requires that a 
person who is subject to an extradition request receive legal assistance and that the 
costs of this assistance be borne by the requesting state. 



Article 320: Requests for 
Extradition from a Foreign State 



1. Where an arrestwarrant or indictment has been filed or a judgment has been 
rendered against a person who resides in a foreign state, [insert name of 
state] may file a request for his or her extradition from the foreign state. 

2. The request for extradition must be sent to a foreign state through [the com- 
petent authority for submitting extradition requests] in [insert name of 
state]. 

3. A request for extradition must be accompanied by the documents and infor- 
mation set out in Article 313. 



Commentary 



This article applies to a situation where the state is requesting, rather than being 
requested for, extradition. It provides the preliminary procedure for requesting extra- 
dition. Because the determination of the extradition request will take place in another 
state (the foreign state) and the applicable law will be the law of that state, the MCCP 
could regulate only how the request for extradition is filed with the authority that will 
then transmit the request to the competent authorities in the requested state. The 
authority designated with sending the request should be the same authority designated 
to receive requests for extradition under Article 313. 
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Chapter 15: Juvenile Justice 



General Commentary 

The term juvenile is defined in Article 1(26) of the MCCP as being a child between the 
ages of twelve and eighteen years. Under Article 7(4) of the MCC, the courts may assert 
criminal jurisdiction over juvenile persons where the persons are suspected of com- 
mitting a criminal offense. Chapter 15 addresses the treatment of juvenile persons who 
come into contact with the criminal justice system, whether as suspects, accused per- 
sons, or convicted persons. Juveniles are also classified as children under the definition 
of child set out in Article 1 of the United Nations Convention on the Rights of the 
Child and are therefore entitled to the protections afforded to children under the 
international human rights legal framework. 

Juveniles enjoy at least the same guarantees and protection as adults do in criminal 
proceedings (see United Nations Human Rights Committee, General Comment no. 13, 
paragraph 16). On account of their vulnerable status, juveniles are afforded additional 
protections provided by specialized international instruments that deal exclusively 
with the rights of the child. These rights address the unique needs of a juvenile and 
enhance the protection available to an individual who "by reason of [his or her] physi- 
cal and mental immaturity, needs special safeguards and care, including appropriate 
legal protection" (see United Nations Declaration on the Rights of the Child, Preamble, 
paragraph 3 ; and United Nations Convention on the Rights of the Child, Preamble, 
paragraph 10). 

The protective framework aimed at safeguarding juvenile rights consists of the 
United Nations Convention on the Rights of the Child and the United Nations African 
Charter on the Rights and Welfare of the Child and a number of nonbinding instru- 
ments. The nonbinding instruments — the United Nations Standard Minimum Rules 
for the Administration of Juvenile Justice (the Beijing Rules), the United Nations 
Guidelines for the Protection of Juveniles Deprived of Their Liberty, and the United 
Nations Guidelines for the Prevention of Juvenile Delinquency (the Riyadh Guide- 
lines) — specifically address the issue of the administration of justice for juveniles. 

Many of the rights articulated in these instruments are common to both adults and 
juveniles: (a) freedom from torture and cruel, inhuman, or degrading treatment 
(United Nations Convention on the Rights of the Child, Article 37 [a]; African Charter 
on the Rights and Welfare of the Child Article 17 [2] [a]); (b) presumption of innocence 
(United Nations Convention on the Rights of the Child, Article 40[2][b][i]; African 
Charter on the Rights and Welfare of the Child, Article 17 [2] [c] [i]); (c) freedom from 
retroactive prosecution (United Nations Convention on the Rights of the Child, Article 
40 [2] [a]); (d) freedom from unlawful or arbitrary deprivation of liberty (United 
Nations Convention on the Rights of the Child, Article 37 [b]); (e) right to counsel 
(United Nations Convention on the Rights of the Child, Article 37[d] ; African Charter 
on the Rights and Welfare of the Child, Article 17[2] [c] [iii]); (f) right to an interpreter 
(United Nations Convention on the Rights of the Child, Article 40 [2] [b] [vi] ; African 
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Charter on the Rights and Welfare of the Child, Article 17[2][c] [ii]); (g) right to be 
informed of the charges against him or her (United Nations Convention on the Rights 
of the Child, Article 40[2][b] [ii]; African Charter on the Rights and Welfare of the 
Child, Article 17 [2] [c] [ii]); (h) right to challenge to lawfulness of the deprivation of his 
or her liberty (United Nations Convention on the Rights of the Child, Article 37 [d]); 
(i) right to freedom from compulsion to testify or confess guilt (United Nations Con- 
vention on the Rights ofthe Child, Article 40 [2] [b] [iv]); (j) right to trial without undue 
delay (United Nations Standard Minimum Rules for the Administration of Juvenile 
Justice [Beijing Rules], Rule 20; American Convention on Human Rights, Article 5 [5]; 
African Charter on the Rights and Welfare ofthe Child, Article 17[2] [c] [iv]); (k) right 
to examine or have examined adverse witnesses and to obtain the participation and 
examination of witnesses (United Nations Convention on the Rights ofthe Child, Arti- 
cle 40[2][b][v]); (1) right to have any decisions reviewed by a higher authority (United 
Nations Convention on the Rights ofthe Child, Article 40 [2] [b] [v] ; African Charter on 
the Rights and Welfare ofthe Child, Article 17[c] [iv]); and (m) right to a competent, 
independent, and impartial tribunal (United Nations Convention on the Rights ofthe 
Child, Article 40[2]b][iii]; African Charter on the Rights and Welfare ofthe Child, 
Article 17[2][c][iv]). These rights are protected in general terms for both adults and 
juveniles throughout the MCC and the MCCP. 

Chapter 15 contains supplementary rights that are applicable to juveniles. These 
rights are not common to adults and are not contained elsewhere in the MCCP. The 
drafters decided that it was better to create a separate section cataloging all the rights 
applicable to juveniles rather than disbursing them throughout the MCCP. 
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Part 1 : Applicability of the 
MCCP to Juveniles 

Article 321: Provisions 
Applicable to Juveniles 



Except as otherwise provided for in Chapter 15, all the provisions of the MCCP 
apply to juveniles in the same manner that they apply to adults. 



Commentary 

As mentioned in the general commentary to Chapter 15, in the determination of crim- 
inal charges against a juvenile, that person is entitled to not only the protections pro- 
vided to adults under the MCCP but also additional protections. These extra protective 
measures are set out in Chapter 15. Article 321 clarifies that, subject to the specifica- 
tions of Chapter 15, the protections afforded to and procedures relevant to adults apply 
to juveniles. 
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Part 2: Special Panels for Juveniles 

Article 322: Composition and Duties of 
Special Panels for Juveniles 



1. The president of the courts must compose a special panel for juveniles in 
each trial court and the appeals court in [insert name of state]. 

2. The duty of the special panel for juveniles is to hear all matters in cases in 
which the suspect or the accused is a juvenile. 

3. The special panel for juveniles must be composed of three judges with ade- 
quate expertise, experience, or training in criminal matters involving juveniles. 

4. The judges of the panel may sit individually or collectively in accordance with 
the provisions of the MCCP. 

^^^^^^^m Commentary ^^^^^^^m 

Paragraphs 1-3: Article 322 provides for the designation of a special panel of judges to 
deal with juvenile cases in each trial court and the appeals court. All matters relating 
to juveniles must be heard only before such panels. This special panel mechanism is 
distinct from a special juvenile court. The juvenile panel was inserted as a compromise 
solution between experts who thought that a fragile and often resource-poor post- 
conflict state could not sustain a separate system of criminal justice for juveniles (and 
consequently such a model should not be included in the Model Codes) and experts 
who argued that the Model Codes should advocate the establishment of a juvenile jus- 
tice system. In an ideal world, separate juvenile courts would be established in a post- 
conflict state. International standards do not require the establishment of a separate 
juvenile justice system; however, "[t]here is nonetheless a more or less implicit pre- 
sumption that something so different as to warrant the name 'juvenile justice system' 
is necessary in order to comply with current norms" (see UNICEF, Innocenti Digest: 
Juvenile Justice, page 10). A post-conflict state should seek to move to such a system, 
but in the interim, a good solution is to designate a certain number of judges within 
each trial court and appeals court to deal with juvenile cases. These judges should have 
expertise in juvenile justice and significant training and experience in the relevant 
international and domestic human rights standards and best practices in dealing with 
juveniles caught up in the criminal justice system. 
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Paragraph 4: Whether the judges who make up a special panel sit together or individu- 
ally will depend on the other provisions of the MCCP. For example, a single juvenile 
judge at the trial court level might hear a case where the potential penalty is less than 
five years' imprisonment (see Article 6 [2]), and a single judge might hear an applica- 
tion for habeas corpus under Articles 339-345. A panel of judges must hear a case 
where a juvenile is charged with an offense that carries a potential penalty greater than 
five years (see Article 6 [3 ] ) . 
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Part 3 : Jurisdiction over 
Children and Juveniles 

Article 323: Jurisdiction over 
Children and Juveniles 



1. In accordance with Article 7(3) of the MCC, a child under the age of twelve 
years must not be prosecuted or tried for a criminal offense. 

2. In accordance with Article 7(4) of the MCC, a juvenile may be prosecuted and 
tried for a criminal offense. 

3. The investigation, prosecution, trial, and appeal of a case involving a juvenile 
must be conducted in full compliance with Chapter 15 of the MCCP. 

4. The imposition of dispositions on a juvenile, or a person who committed a 
criminal offense when he or she was a juvenile, must be conducted in full 
compliance with Section 14 of Part I: General Part of the MCC. 



Commentary 



Paragraph 4: Section 14 of the General Part of the MCC establishes a wholly separate 
mechanism for dispositions for juveniles found to be criminally responsible. The term 
dispositions is used with regard to juveniles in the same way that penalty is used with 
regard to adults. When a juvenile person is found criminally responsible for a criminal 
offense, the judge or panel of judges must follow the rules and procedures set out in 
Section 14 for imposing a suitable disposition. 



Article 324: Determination of the 
Age of a Child or Juvenile 



The age of a person is determined at the time at which the criminal offense 
was alleged to have been committed. 

Where possible, proof of the age of the suspect or the accused must be 
obtained from a civil registration document recognized in [insert name of 
state]. 
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Age must be determined by other means, such as by medical expertise, 
where: 

(a) the civil registration document is suspect or devoid of probative value; 

(b) there is no civil registration document; or 

(c) the person is not registered in [insert name of state] but in another state 
and registration documents cannot be obtained. 

Where age is determined by other means, age is then a question of fact to be 
determined by the competent judge or panel of judges. 



Commentary 



The determination of the age of a person is relevant to whether a court has personal 
jurisdiction over that person in accordance with Article 7 of the MCC. 

In some states, official birth records or identification cards make it easy to deter- 
mine the age of a person. Other states, and frequently post- conflict states, do not have 
a fully functional mechanism for the creation of birth records or identification cards, 
or birth records may have been destroyed during the conflict. An additional difficulty 
lies in the practice of delayed birth registration (e.g., waiting to register the birth of a 
child along with children born later). A child may thus have a "real" and an "official" 
birthday, which can lead to confusion in determining the actual age of the person. 

Where no official civil registration document is available, where the authenticity of 
the civil document is in doubt, or where the person was never registered, the approxi- 
mate age of a person may be determined by medical examination by a doctor. The 
judge or panel of judges may accept or reject the medical determination of age as a 
question of fact. 
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Part 4: Aim of Juvenile Justice and 
Applicable Principles 

Article 325: Aim of Juvenile Justice 



The juvenile justice system must emphasize the well-being of the juvenile and 
must ensure that any reaction to juvenile persons must always be in proportion to 
the circumstances of both the juvenile and the criminal offense. 



Commentary 



Article 325 is derived from Rule 5 of the United Nations Standard Minimum Rules for 
the Administration of Juvenile Justice. The official commentary to this rule states that 
the rule contains two important objectives: first, the idea that the promotion of the 
well-being of the juvenile should be at the heart of criminal justice, meaning that 
merely punitive sanctions against a juvenile should be avoided; and second, the "prin- 
ciple of proportionality." The commentary notes that the individual circumstances of 
the juvenile, including social status, family situation, harm caused by the offense, and 
other factors affecting personal circumstances, should influence the proportionality 
of the reactions of the criminal justice system to the juvenile. The rule "calls for no less 
and no more than a fair reaction in any given case." 



Article 326: Principles Applicable to 
Juvenile Justice 



1. A juvenile must be treated in a manner consistent with the promotion of his 
or her sense of dignity and worth that reinforces the juvenile's respect for the 
human rights and fundamental freedoms of others and that takes into account 
the juvenile's age and the desirability of promoting his or her rehabilitation, 
reintegration, and assumption of a constructive role in society. 

2. In all actions concerning children taken by the court, the best interests of the 
child must be the primary consideration. 
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3. At all stages of the proceedings, the juvenile's right to privacy must be 
respected to avoid harm being caused to him or her by undue publicity or by 
the process of labeling. In principle, no information that may lead to the iden- 
tification of a juvenile may be published. 

4. A case concerning a juvenile must be handled expeditiously and without any 
unnecessary delay. 



Commentary 



Paragraph 1: The wording of Paragraph 1 is taken directly from Article 40(1) of the 
United Nations Convention on the Rights of the Child. This wording is echoed in 
Article 14(4) of the International Covenant on Civil and Political Rights, which states 
that "in the case of juvenile persons, the procedure shall be such as will take account 
of their age and the desirability of promoting their rehabilitation," and in Article 17(1) 
of the African Charter on the Rights and Welfare of the Child, which states that "every 
child . . . shall have the right to special treatment in a manner consistent with the 
child's sense of dignity and worth and which reinforces the child's respect for human 
rights and fundamental freedoms of others." The principle outlined in Paragraph 1 is 
a general principle, like the rest of the principles in Article 326, that applies through- 
out the proceedings from investigation to trial and appeal. These principles should be 
taken into account by all criminal justice actors (police, prosecution, defense, and 
judiciary). 

Paragraph 2: The "best interests" test derives from Article 3(1) of the United Nations 
Convention on the Rights of the Child, which requires that in all actions concerning 
children by public or private institutions, including courts of law, "the best interests of 
the child shall be a primary consideration." Article 4(1) of the African Charter on the 
Rights and Welfare of the Child provides that the best interests test is "the primary 
consideration." 

Paragraph 3: Under Article 40(2)(b)(vii) of the United Nations Convention on the 
Rights of the Child and Rule 8 of the United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice, the right to privacy of the juvenile is acknowledged 
and an obligation is created to ensure that he or she is not harmed by undue publicity 
or by being labeled. The official commentary to the Standard Minimum Rules notes 
that juveniles are particularly susceptible to stigmatization and that this labeling can 
result in the permanent identification of a juvenile as a delinquent or a criminal. It 
further states that the purpose of this principle is to protect the juvenile from any 
adverse affect from the publication in the mass media of information about the case 
such as the name of the juvenile. 

The need to ensure the privacy of juveniles is given effect in Article 62, which pro- 
vides that the public and the press may be excluded from proceedings "where the 
interests of the child so require." Article 62(3) also states that in the case of a juvenile, 
a judgment may be pronounced otherwise than in public. These requirements are 
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reiterated in Article 326, which requires that all proceedings relating to juveniles be 
held in closed session, allows the judgment in the case to be delivered in private, and 
requires that publicity and reporting on a case be restricted. Article 326 obliges the 
court to seal and store records of juvenile proceedings separately and under lock and 
provides for limitations on access to this information to further secure the right to 
privacy of the juvenile. 

Paragraph 4: Article 63 of the MCCP provides for the right to trial without undue 
delay and a trial within a reasonable time or release where a person is detained. These 
rights apply to both adults and juveniles. In the case of juveniles, international stan- 
dards provide an extra element of urgency in expediting criminal proceedings. The 
wording of Paragraph 4 comes from Rule 20 of the United Nations Standard Mini- 
mum Rules for the Administration of Juvenile Justice. The official commentary to the 
rule states that the speedy conduct of juvenile proceedings is of paramount concern. It 
notes that, as time passes, the juvenile will find it increasingly difficult, if not impossi- 
ble, to relate the procedure and disposition to the offense, both intellectually and 
psychologically. 
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Part 5: Juvenile Diversion Programs 
Article 327: Juvenile Diversion Programs 



The competent legislative authority in [insert name of state] must establish juve- 
nile diversion programs. 



Commentary 

Article 327 requires that the competent legislative authority establish programs that 
divert juveniles from the criminal justice system. Diversion involves the removal of the 
juvenile from the criminal justice process and frequently means redirection to com- 
munity support services. This is done either formally or informally, depending on the 
state in question (see the commentary to Rule 11 of the United Nations Standard Min- 
imum Rules for the Administration of Juvenile Justice). According to UNICEF, Inno- 
centi Digest: Juvenile Justice, more countries are attempting to find constructive ways 
of avoiding contact between a child or young person and the justice system "unneces- 
sarily." Diversion is regularly used in the case of first-time offenders or minor criminal 
offenses. It may be undertaken by the police, the prosecution, or the courts. Several 
different diversion models may be employed; for example, a juvenile may be diverted 
by police after police consultation with the juvenile's family and social worker or after 
a formal meeting between a court representative and the juvenile. Diversion may also 
be controlled by the prosecutor, who may choose not to initiate an investigation where 
the juvenile is a first-time offender or where the offense is not of a serious nature. The 
juvenile maybe required to undergo counseling or "life skills" courses, or the prosecu- 
tor may require that the juvenile be supervised by a responsible person. Juveniles may 
also be required to attend "children's hearings" (a children's hearing is a non-court- 
hearing that takes place in an informal and less adversarial setting, with a panel of lay- 
persons deciding upon a disposition based on discussion with the juvenile, his or her 
family, teachers, and social workers) or be subject to welfare measures (Innocenti 
Digest, pages 10-11). 

The Juvenile Justice Code of post-conflict Kosovo was enacted in 2004. It inte- 
grated a variety of court-imposed diversion measures such as mediation between the 
juvenile and the victim of the crime, mediation between the juvenile and his or her 
family, the payment of compensation, the requirement of regular school attendance, 
employment or other professional training, the performance of unpaid community 
service work, education in traffic regulations, and psychological counseling (Article 
15). Before deciding on the suitability of a diversion measure, the court must ensure 
that the juvenile committed only a minor offense, that the juvenile has accepted 
responsibility for his or her action and is ready to make peace with the victim, and that 
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the juvenile has consented to diversion (Article 14). The element of consent is vital to 
the overall operation of diversion measures as required under Rule 11.3 of the United 
Nations Standard Minimum Rules for the Administration of Juvenile Justice. 

The MCCP does not lay down specific diversion measures, nor does it lay out a 
process for their determination. There is a huge variety of diversion measures; their 
acceptance and potential for implementation will be context specific. It is incumbent 
on each state to decide which diversion measures to incorporate and how to incorpo- 
rate them into law. A separate piece of legislation maybe required. The issue of juvenile 
diversion measures should be broadly discussed within the community, and care 
should be given to implementing measures that are generally supported by the com- 
munity, because many diversion measures require community involvement to work 
effectively. In some cases, authorities may choose to work with civil society or non- 
governmental organizations on the implementation and operation of diversion mea- 
sures. This kind of cooperation has worked effectively in many states and lightens the 
financial burden on the state. 
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Part 6: Investigation, Arrest, and 
Detention of a Juvenile 

Article 328: Contact with the 
Police and the Prosecutor 



Contacts between the police and prosecutor and a juvenile must be managed in 
such a way as to respect the legal status of the juvenile, promote his or her well- 
being, and avoid harm to him or her, with due regard for the circumstances of the 
case. 



Commentary 



The wording of Article 328 is taken from Rule 10(3) of the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice. The official commentary 
to Rule 10(3) states that "avoid harm" is a flexible term that covers many features of 
possible interaction (e.g., the use of harsh language, physical violence, or exposure to 
the environment). This term should be broadly interpreted as doing the least harm 
possible to the juvenile. According to the commentary, "compassion and kind firm- 
ness are important in these situations." 

The concept of avoiding harm should be integrated into police training and prac- 
tice and also into any secondary legislation that governs police policies and procedures 
such as standard operating procedures or implementing regulations. Police officers 
need to be adequately trained on the law surrounding the treatment of juveniles and 
also on how to properly interact with juvenile suspects and accused persons. Specific 
procedures should be established to give effect to the rights of the juvenile as defined 
in international human rights law and the MCCP and other criminal procedure laws. 



Article 329: Questioning of a Juvenile 



1. The conditions set out in Articles 106-109 apply to the questioning of a 
juvenile. 

2. In addition, the questioning of a juvenile must always be conducted in the 
presence of counsel for the juvenile and a responsible person. 
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A "responsible person" means the juvenile's parents, legal guardian, or clos- 
est relative, in that order, or, if none of the above is available, a social worker 
or representative of a responsible organization. 



Commentary 



A juvenile being questioned is vulnerable to pressure, coercion, and possibly torture or 
other mistreatment. According to UNICEF, Innocenti Digest: Juvenile Justice, juvenile 
girls are particularly vulnerable to sexual harassment and abuse during questioning. It 
is therefore vital that special attention be paid to the circumstances and safeguards 
surrounding the questioning of a juvenile. 

The regular safeguards contained in Articles 106-109 apply equally to adults 
and juveniles. In addition. Article 329 requires that a juvenile be questioned only in 
the presence of his or her counsel and a responsible person. The responsible person 
will most likely be a family member; however, if a family member is not available or 
if the court determines that it is not in the best interests of the juvenile for the family 
member to be present, the responsible person may be a social worker or a representa- 
tive of an international or national organization, for example, a non-governmental 
organization that deals with children's rights. The presence of counsel and a respon- 
sible person ensures effective oversight over the conduct of those interviewing the 
juvenile, and it provides the juvenile with reassurance and eases the potential trauma 
of a police interview. 

In a post-conflict state where there is a shortage of trained lawyers, a paralegal 
may take the place of a lawyer and may therefore be present during the questioning 
of a juvenile instead of counsel. Reference should be made to Article 52 and its 
commentary. 



Article 330: Warrants and 
Orders against a Juvenile 



Warrants and orders against juveniles may be issued only by a competent judge of 
the competent special panel for juveniles. 



Commentary 



In light of Article 322(2), which requires that a member of the special panel for juve- 
niles hear all matters in cases concerning juveniles. Article 330 provides that any war- 
rants and orders that are requested by the prosecutor or the defense be heard by a 
competent judge from the special panel for juveniles. 
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Article 331: Physical Examination of a 

Juvenile 



1. A juvenile may not consent to a physical examination. 

2. A warrant for a physical examination of a juvenile under Article 142 must be 
issued only after careful consideration and where it is absolutely necessary. 

3. In addition to the conditions for the execution of a warrant for a physical 
examination under Article 142, in the case of juveniles, a responsible person 
must be present during the physical examination. A responsible person has 
the same meaning as under Article 329(3). 



Commentary 



Paragraph 1: A warrant is usually required to conduct a physical examination of a 
person, except in certain circumstances outlined in the MCCP. A physical examina- 
tion under Article 142 (3 ) may be conducted without a warrant where the person con- 
sents or where other grounds exist. In the case of a juvenile who comes into contact 
with the police, the juvenile may be frightened or intimidated by the police. The juve- 
nile may thus be unable to give a truly informed consent and may believe that he or she 
has no choice but to consent. For this reason. Paragraph 1 precludes the police from 
seeking consent from a juvenile to justify a physical examination. 

Paragraph 2: A physical examination can be quite intrusive and may be an intimidat- 
ing experience for a vulnerable juvenile. In line with the best interests criterion laid out 
in Article 326(2) and the minimization of harm principle in Article 328, physical 
examinations of juveniles should be avoided except where they are absolutely neces- 
sary. In considering the grounds for a warrant, the competent judge or a police officer 
who may have the grounds to conduct a physical examination without a warrant under 
Article 142 must consider the need to do so carefully before sanctioning a search or 
examination. 

Paragraph 3: Where a physical examination is absolutely necessary, a responsible per- 
son, who may be a family member or legal guardian, a social worker, or a representa- 
tive of a competent organization, should be present as the guardian of the juvenile and 
his or her well-being and to ensure that the juvenile is treated appropriately during the 
examination. 
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Article 332: Arrest of a Juvenile 



1 . A juvenile may be arrested only as a measure of last resort and for the short- 
est appropriate period of time. 

2. Upon arrest of a juvenile, a responsible person must be notified of the arrest 
within the shortest possible time. The responsible person has the same mean- 
ing as under Article 329(3). 

3. Upon arrest, a juvenile must be provided with free legal assistance under Arti- 
cle 68, where the juvenile does not have counsel of his or her own choosing. 

4. In accordance with Article 69, a juvenile may not waive his or her right to 
counsel. 



Commentary 



Paragraph 1: Paragraph 1 derives its wording from Article 37(b) of the United Nations 
Convention on the Rights of the Child. 

Paragraph 2: Rule 10 of the United Nations Standard Minimum Rules for the Admin- 
istration of Juvenile Justice provides that upon the apprehension of a juvenile, his or 
her parents or guardian must be immediately notified. Principle 16(3) of the Body of 
Principles for the Protection of All Persons under Any Form of Detention or Imprison- 
ment reiterates this obligation. Paragraph 2 gives effect to these obligations. It uses the 
term "responsible person," which includes parents, legal guardians, other family mem- 
bers, and alternatively a social worker or representative of a responsible organization. 

Paragraph 3 : It is imperative that a juvenile have legal assistance because a juvenile will 
be unable to effectively defend himself or herself. Article 40(2)(b)(ii) of the United 
Nations Convention on the Rights of the Child requires that a child have legal or other 
appropriate assistance in the preparation and presentation of his or her defense. Arti- 
cle 37 provides that a child have prompt access to legal or other appropriate assistance. 
Rule 18(a) of the United Nations Rules for the Protection of Juveniles Deprived of 
Their Liberty requires that juveniles have the right to free legal assistance where such 
aid is available. Where a child does not have a lawyer, Article 68 of the MCCP requires 
that mandatory legal assistance be given to the juvenile. 

Paragraph 4: It is clearly in the best interests of the juvenile to have legal assistance. An 
adult may waive his or her right to legal assistance under Article 69 of the MCCP. An 
adult is more likely to be able to make an informed decision and is less susceptible to 
pressure. A juvenile may not fully understand the implications of waiving his or her 
right or may bow more easily to pressure to sign a statement to waive his or her right. 
For these reasons. Article 69 precludes the possibility of obtaining a signed waiver of 
legal assistance from a juvenile. 



Article 333 • 475 



Article 333: Review of Arrest of a Juvenile 



1. Special efforts must be made to ensure that juvenile arrested persons are 
brought as quickly as possible before the competent judge under Article 
175. 

2. Counsel for the juvenile and a responsible person must be present during the 
hearing. A responsible person has the same meaning as under Article 329(3). 

3. The initial hearing under Article 175 must be heard in closed sessions. 



Commentary 



Paragraph 1: Articles 170(5) and 171(6) require that a person, either an adulter a juve- 
nile, be brought promptly before a judge and no later than seventy-two hours after 
arrest. Seventy-two hours is the maximum allowable time frame under the MCCP. In 
the case of a juvenile arrested person, Article 333 provides that the authorities must 
make extra efforts to bring the juvenile before the judge sooner than the seventy-two 
hour period. 

Paragraph 2: This paragraph stems from Rule 15 of the United Nations Standard Min- 
imum Rules for the Administration of Juvenile Justice. 



Article 334: Detention of a Juvenile 



1 . A juvenile may be detained only as a measure of last resort and for the short- 
est appropriate period of time. 

2. Counsel for the juvenile and a responsible person must be present during any 
detention hearing or hearing on continued detention. A responsible person 
has the same meaning as under Article 329(3). 

3. Detention hearings under Articles 175 and 188 must be heard in closed 
sessions. 

4. No extension of the time limits of detention as set out in Article 190 may be 
granted with respect to a juvenile. Where the time limit of detention pre- 
scribed in Article 189 has expired, the juvenile must be released pending 
trial. 
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The applicable provisions of the Model Detention Act govern the detention of 
juveniles. 



Commentary 



Paragraph 1: Paragraph 1 derives its wording from Article 37(b) of the United Nations 
Convention on the Rights of the Child, which states that detention of a juvenile shall 
be a measure of last resort and only for the shortest possible time. This wording is 
repeated in Rule 17 of the United Nations Rules for the Protection of Juveniles Deprived 
of Their Liberty and Rule 13 of the United Nations Standard Minimum Rules for the 
Administration of Juvenile Justice. The commentary to Rule 13 talks about the danger 
of "criminal contamination" when juveniles are held in detention pending trial. Juve- 
niles who are detained may also become liable to violation of other rights, particularly 
where the detention centers are substandard or resource starved, as is often true in a 
post-conflict state. The competent judge considering whether to detain a juvenile must 
carefully consider the principle contained in Paragraph 1, as must the prosecutor in 
considering whether to lodge a motion for detention or continued detention. 

Paragraph 2: Reference should be made to the commentary accompanying Article 
329. 

Paragraph 4: In order to give effect to the general principle set forth in Paragraph 1, 
Paragraph 5 precludes the extension of the maximum period of detention under Arti- 
cle 189 in the case of juvenile detainees. The time limits set out in Article 189 must be 
adhered to. Where a juvenile is detained beyond these time limits, he or she must be 
released pending trial. This gives effect to the juvenile's right to trial within a reason- 
able time or release, which is contained in Article 63. 

Paragraph 5: Reference should be made to the Model Detention Act. 
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Part 7: Indictment, Trial, and 
Appeal Proceedings 

Article 335: Proceedings in Court 



1 . A juvenile suspect or accused has the right to have counsel and a responsible 
person present during any hearing. 

2. All hearings and all indictment, trial, and appeal proceedings must be heard in 
closed session. 

3. The publicity of hearings and indictment, trial, and appeal proceedings must 
be restricted by an order of the special panel for juveniles made at each 
session. 

4. The identity of the juvenile must not be revealed to the public, particularly in 
newspapers or on the radio or television, by an order of the special panel for 
juveniles at each session of the panel. 

5. The judgment may be delivered in public, except where the interests of the 
juvenile require otherwise. 



Commentary 



Paragraph 1: Just as in the case of a hearing under Article 333(2), the juvenile has the 
right to have counsel for the juvenile and a responsible person must be present during 
any hearing in the criminal proceedings. 

Paragraph 2: All hearings, including the confirmation of indictment, the trial, and any 
appeals, must be held in closed session. Reference should be made to Article 326(3), 
which discusses the need to protect the privacy of juveniles to forestall any potential 
stigmatization that might arise from publicity about their involvement in the criminal 
process. 

Paragraph 3: Reference should be made to Article 326(3) and its commentary. 

Paragraph 4: Reference should be made to Article 326(3) and its commentary. 

Paragraph 5: This paragraph reiterates Article 62(3). 
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Article 336: Records of Proceedings 



The records of the hearings and the indictment, trial, and appeal proceedings 
must be sealed and stored in a secure place under lock. 

Access to the records must be limited to persons directly concerned with the 
disposition of the case or other persons duly authorized by the special panel 
for juveniles. 



Commentary 



In order to give effect to the juvenile's right to privacy set out in Article 326(3), Article 
336 provides for restricted access to any records that may reveal information about 
criminal proceedings surrounding a juvenile. Special provisions need to be made for 
the secure storage of these records, in addition to the development of protocols or 
guidelines as to who may have access or how access can be granted. 



Article 337: Juvenile Dispositions 



1 . Prior to juvenile dispositions, a prejuvenile disposition report must be ordered 
by the special panel for juveniles. 

2. The prejuvenile disposition report must contain information on the background 
and circumstances in which the juvenile is living, the character of the juve- 
nile, and the conditions under which the criminal offense was committed. 

3. In the determination of an appropriate juvenile disposition, the special panel 
for juveniles mustfollow the procedure set out in Section 14of Part I: General 
Part of the MCC. 

4. The Model Detention Act applies to the imprisonment of juveniles. 



Commentary 



Section 14 of Part I of the MCC sets out the principles and guidelines for determining 
a disposition for a juvenile who has been convicted of a criminal offense. 

Article 337 provides some additional procedural guidance. In line with Rule 16 of 
the United Nations Standard Minimum Rules for the Administration of Juvenile Jus- 
tice, which refers to "social inquiry reports," Article 337 requires that a report be com- 
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piled about the juvenile's circumstances prior to the decision on the disposition. 
According to the official commentary to Rule 16, such reports "are an indispensable 
aid in most legal proceedings involving juveniles." The commentary notes that the 
report should provide the judge or judges with information on the juvenile's social and 
family background, school career, and education. The creation of such a report requires 
that adequate social services exist. Although it may be difficult to write a prejuvenile 
disposition report where few social services exist or there are few probation officers or 
other qualified personnel to write the report, authorities need to work to meet this 
standard. 



Article 338: Conditional Release from 
Juvenile Imprisonment 



1. Where a juvenile convicted person has been sentenced to juvenile imprison- 
ment, he or she, through counsel, may apply to the special panel for juveniles 
to be conditionally released if: 

(a) the juvenile has served at least one-third of the term of imprisonment that 
was imposed by the court; 

(b) a favorable report on the conduct of the juvenile has been presented to 
the court by the detention authority; and 

(c) credible evidence has been presented that the juvenile poses no danger 
to public security and safety. 

2. The application for conditional release must be heard by the special panel for 
juveniles. 

3. The court may impose a measure of intensive supervision under Article 82 of 
the MCC until the end of the original disposition. The court may also: 

(a) prohibit the juvenile from appearing in specified places that are likely to 
have a negative impact on the juvenile; 

(b) prohibit the juvenile from associating with particular persons likely to 
have a negative impact on the juvenile; 

(c) require that the juvenile attend school on a regular basis; or 

(d) require that the juvenile accept employment or training for a profession 
appropriate to his or her abilities or skills. 

4. The court may revoke the conditional release if, during the period of condi- 
tional release, the juvenile commits a criminal offense. 
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Conditional release terminates on the day on which the convicted juvenile 
would have been eligible for unconditional release if the entire term of juvenile 
imprisonment had been completed. 



Commentary 



Reference should be made to the commentary to Article 273, which discusses condi- 
tional release, or parole, as it is called in some states. Rather than appearing in front of 
a conditional release panel, a juvenile may be released conditionally upon the order of 
the special panel for juveniles. Like with adults, the court may work with the parole 
service, or another such appropriate body, in the supervision of the conditional release 
of a juvenile. Where a parole service is established in a post-conflict state, the court 
may require that the juvenile report on a regular basis to the parole service during the 
period of conditional release. 



481 



Chapter 16: Right to Review 

the LegaHty of Any 

Deprivation of Liberty 



General Commentary 



The provisions of Chapter 16 apply not only to any deprivation of liberty whatsoever 
but also to deprivation of liberty by arrest or detention in the context of criminal pro- 
ceedings. For example, it could apply to administrative detention or police detention 
(e.g., not relating to criminal investigation but to public order). 

Ordinarily, the right to review the legality of any deprivation of liberty would be 
contained in a separate law. However, given that it is a crucial element of criminal pro- 
cedure law, and given its importance in terms of protecting the rights of persons 
deprived of their liberty, the drafters decided to include it as part of the procedures 
under the MCCP. 



Article 339: Right to Review Legality of 
Deprivation of Liberty (Habeas Corpus) 



1. Everyone who is deprived of his or her liberty has the right to tal<e proceed- 
ings before a court, without delay, to challenge the lawfulness of the depriva- 
tion of liberty. 

2. The court must order the release of a person who has been unlawfully deprived 
of his or her liberty. 



Commentary 



Paragraph 1: The wording of Paragraph 1 is taken from Article 9(4) of the Interna- 
tional Covenant on Civil and Political Rights. Similar wording is also contained in the 
American Convention on Human Rights (Article 7 [6]) and the European Convention 
for the Protection of Human Rights and Fundamental Freedoms (Article 5 [4]), 
although Article 5(4) uses the term speedily instead of without delay, which is used in 
the International Covenant on Civil and Political Rights and the American Conven- 
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tion. The right to challenge the lawfulness of deprivation of liberty is also found in the 
Body of Principles for the Protection of All Persons under Any Form of Detention or 
Imprisonment (Principle 32 [1]). 

Under the MCCP, a habeas corpus mechanism is established in Articles 340-345 
to give effect to the general principle set out in Article 339. Any challenge to the lawful- 
ness of the deprivation of liberty must be heard by a "court," as required under inter- 
national human rights law. The challenge must also be heard "without delay." There is 
no objective standard as to what without delay means. The United Nations Human 
Rights Committee in the case of Torres v. Finland stated that adjudication must take 
place as expeditiously as possible but that each case should be assessed on a case by 
case basis (Communication no. 291/1988 UN document no. CCPR/C/38/D/291/1988, 
paragraph 7.3). In that case, the United Nations Human Rights Committee found that 
three months was too long a delay and violated international human rights law. Some 
commentators have suggested that proceedings to challenge the lawfulness of the 
deprivation of liberty should take place immediately, meaning in a matter of hours, 
days, or, in extreme circumstances, a few weeks. 

Paragraph 2: Article 9(4) of the International Covenant on Civil and Political Rights 
provides that the court that is hearing the challenge to the lawfulness of the depriva- 
tion of liberty must immediately order the release of the applicant if the detention is 
found to be unlawful. This language is mirrored in the American Convention on 
Human Rights (Article 7 [6]) and the European Convention for the Protection of 
Human Rights and Fundamental Freedoms (Article 5 [4]). This language has been 
interpreted to mean the immediate release of the person deprived of his or her liberty 
at the end of the hearing on the matter. This principle is given effect in Article 344(5) 
of the MCCP, which provides for the "immediate release" of a person found to be 
unlawfully deprived of his or her liberty. 



Article 340: Procedure for Filing a 
Motion for Habeas Corpus 



A person deprived of his or her liberty, his or her counsel, or any other person 
acting on the behalf of the person may file a motion for habeas corpus with 
the registry of any trial court orally, in writing, or by other technical means of 
communication. 

If a motion is filed in a court other than the competent trial court, the motion 
must be immediately transferred by the registry of the trial court in which it 
was initially filed to the registry of the competent trial court. 
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Commentary 



Article 340 provides that the right to challenge the deprivation of liberty begins with 
the filing of a motion with the registry of any trial court. This right, strictly speaking, 
belongs to the person deprived of his or her liberty. That person, through his or 
her counsel, usually makes the application for habeas corpus. Under Paragraph 1, the 
MCCP allows any other person to make an application for habeas corpus, for example, 
a family member. This is a requirement of Article 17(l)(f) of the International Con- 
vention on the Protection of All Persons from Forced Disappearances. 

Where the motion is filed by a person deprived of his or her liberty without the 
assistance of counsel, the police or the detention authority (as defined in Article 1[14]) 
must ensure that the motion is transmitted promptly to the registry on behalf of him 
or her. This is a crucial step in facilitating the exercise of the person's right. The police 
and the detention authority and the trial court may wish to draw up a protocol or stan- 
dard operating procedure that sets out the mechanism by which habeas corpus motions 
are delivered promptly to the court. Where there are high levels of illiteracy in a state, 
consideration should be given to the fact that the person deprived of his or her liberty 
or other persons may not be able to draft written motions. Thus, Paragraph 1 allows a 
person to file a motion orally with the registry of the trial court. This may be under- 
taken simply by the person going to the registry of any trial court and requesting that 
the court look into the deprivation of the liberty of a person. The staff member of the 
registry is then required under the MCCP to enter the request into the record and to act 
upon it by facilitating the assignment of the motion to a judge under Article 341. 

To exercise the right to challenge the lawfulness of arrest or detention as a particu- 
lar form of deprivation of liberty, an arrested or detained person must know of this 
right. This is particularly important where he or she does not have a lawyer. In order 
to ensure that an arrested or detained person is made aware of it. Article 172 (3 ) requires 
that an arrested person be informed of his or her right to challenge the lawfulness of 
arrest or detention. 



Article 341: Assignment of a Motion for 
Habeas Corpus to a Judge 



Within twenty-four hours of the motion being filed, a competent judge must be 
assigned to review the motion for habeas corpus. 
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Article 342: Assignment of a 

Motion for Habeas Corpus and the Initial 

Review of the Habeas Corpus Motion 



Within twenty-four hours of receiving the motion for habeas corpus, the com- 
petent judge must review the written motion. 

The competent judge may reject the motion without a hearing where the 
motion is manifestly unfounded or where the motion is related to a deprivation 
of liberty based on an order for detention or an order for continued detention. 
A motion that relates to an order for detention or an order for continued deten- 
tion must be forwarded to the competent judge dealing with the detention. 



Commentary 



The drafters of the MCCP initially discussed whether to provide for a hearing of a 
motion for habeas corpus or whether some other review would suffice. Some were of 
the view that a hearing should not be provided because this would go against the prin- 
ciple of judicial economy, particularly where a particular person, or his or her counsel, 
files numerous (and potentially unfounded) motions. They argued that in a resource- 
starved post-conflict criminal justice system, it would be preferable for habeas corpus 
to be provided for by way of "paper review." Others argued that a public hearing on 
habeas corpus is essential. The term habeas corpus literally means "bring the body," 
the idea being that the person who has been deprived of his or her liberty is brought 
before the court. This is especially important in cases of alleged enforced disappear- 
ance (in which a person may be detained by the police and thereafter disappears) 
because it requires the authorities to explain where the person is. It may also be impor- 
tant to ensure that the person deprived of his or her liberty has not been tortured or 
subject to other cruel, inhuman, or degrading treatment. The European Court of 
Human Rights in the case oi Schiesser v. Switzerland (application no. 7710/76 [1979], 
ECHR 5 [December 4, 1979]) held that it is a procedural requirement of the right to 
challenge the lawfulness of arrest or detention that the judicial officer hearing an 
applicant's challenge hear the applicant himself or herself (paragraph 31), although 
there is no obligation that this hearing be in public (see the European Court of Human 
Rights case of Nuemeister v. Austria, application no. 1936/63 [1968], ECHR 1 [June 27, 
1968], paragraph 23). 

The drafters decided to adopt a solution in the MCCP whereby an initial paper 
review would be conducted to extract any manifestly unfounded motions (e.g. on the 
face of the motion, the facts alleged do not characterize an unlawful deprivation of 
liberty or there are no facts to substantiate an unlawful deprivation) and then in all 
other cases, a hearing would be set in accordance with Article 344. Where the motion 
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for habeas corpus concerns an order for detention or continued detention, the order 
must be passed to the particular judge who is responsible for overseeing the order. The 
reason for this is that a person who is subject to an order for detention or an order for 
continued detention already has sufficient means to challenge the order. In the first 
instance, under Article 186 and Article 188, the order for detention or continued deten- 
tion must be reviewed every three months. In addition, under Article 295, the detained 
person may challenge the order for detention or continued detention by way of inter- 
locutory appeal. It would thus not be in the interest of judicial economy to allow the 
detained person another avenue by which to challenge his or her detention when suffi- 
cient oversight and appeal mechanisms already exist. 



Article 343: Date for a Hearing of a 
Motion for Habeas Corpus 



1. The competent judge must set a time and date for a hearing of a motion for 
habeas corpus as soon as possible after assignment of the motion to him or 
her. 

2. Notice must be served upon the party who made the motion, the person 
deprived of his or her liberty, if he or she is not the person who submitted the 
motion, and the prosecutor in accordance with Article 27. 



Article 344: Habeas Corpus Hearing 



1. On the date and at the time scheduled by the competent judge under Article 
343, the person deprived of his or her liberty, his or her counsel, the prosecu- 
tor, and the applicant (if the application was made by a person other than the 
person deprived of his or her liberty or his or her counsel) must be present for 
a hearing of the motion for habeas corpus. 

2. The purpose of the hearing is to assess whether the deprivation of liberty was 
lawful. 

3. The applicant and the prosecutor may present arguments before the compe- 
tent judge. 

4. The hearing must be recorded in accordance with Article 37. 
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5. The judge must consider the lawfulness of the deprivation of liberty, taking 
into account all the circumstances surrounding the deprivation of liberty, the 
applicable law, and the legitimacy of the purpose pursued by the deprivation 
of liberty. 

6. After hearing the argument of the parties, the competent judge must pro- 
nounce the decision on whether to grant an order for habeas corpus in the 
same session. 

7. The competent judge must make a written order for the immediate release of 
a person who has been deprived of his or her liberty unlawfully. The order 
must be executed immediately. 

8. The competent judge must issue a written decision within a reasonable time 
after the hearing. 

9. The decision must be written and reasoned and must contain the following: 

(a) identification of the person deprived of his or her liberty; 

(b) identification of the person who filed the motion for habeas corpus; 

(c) a summary of the grounds upon which the motion was based; 

(d) the legal grounds upon which the competent judge based his or her 
acceptance or rejection of the motion for habeas corpus; 

(e) the name and signature of the competent judge and the name of the 
competent trial court; and 

(f) the date of the decision. 

1 0. The decision must be served upon the person deprived of his or her liberty, his 
or her counsel, the person who submitted the motion for habeas corpus, if 
different, and the prosecutor in accordance with Article 27. 



Commentary 



Paragraph 5: Paragraph 5 requires that the judge assess the totahty of the circum- 
stances surrounding the deprivation of liberty. This has been held to be an essential 
element of the right to challenge the lawfulness of a deprivation of liberty by the Euro- 
pean Court of Human Rights in a significant number of cases. In the case oiBrogan v. 
United Kingdom (application no. 11209/84;11234/84;11266/84 [1988], ECHR 24 
[November 29, 1988] , paragraph 65), which concerned a deprivation of liberty through 
an arrest, the European Court stated that the competent judge should examine not 
only compliance with the procedural requirements of the applicable law but also the 
reasonableness of the suspicion that underpinned the arrest and the legitimacy of the 
purpose of the arrest. These criteria, which have been affirmed in subsequent case law, 
were the inspiration for Paragraph 5. 
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Paragraph 7: As set out in Article 344(5), where the competent judge finds that the 
deprivation of hberty was unlawful, the judge must order the immediate release of the 
person. The judge must make an immediate written order that is executed in court 
after the hearing to release the person deprived of his or her liberty. At a later stage, the 
judge is required to draft a written and reasoned judgment. This judgment is impor- 
tant because it maybe useful where the person who was unlawfully deprived of liberty 
seeks compensation under Article 346. 



Article 345: Investigation into an 
Unlawful Deprivation of Liberty 



Where the court finds that a person was unlawfully deprived of his or her liberty 
under Article 344, the court must notify the office of the prosecutor, which must 
investigate the matter. 
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Chapter 17: Right to 

Compensation for Unlawful 

Deprivation of Liberty or 

Miscarriage of Justice 



Article 346: Establishment of a 

Compensation Mechanism for 

Unlawful Deprivation of Liberty 

or Miscarriage of Justice 



1. Anyone who is unlawfully deprived of his or her liberty has an enforceable 
right to compensation. 

2. When a person has by a final decision been convicted of a criminal offense, 
and when subsequently his or her conviction has been reversed or he or she 
has been pardoned on the ground that a new or newly discovered fact shows 
conclusively that there has been a miscarriage of justice, the person who has 
suffered punishment as a result of such conviction must be compensated, 
unless it is proven that the nondisclosure of the unknown fact at the time is 
wholly or partly attributable to him or her. 

3. The competent legislative authority must establish a mechanism for the 
award of compensation for unlawful deprivation of liberty or for cases in 
which there are conclusive evidence of a miscarriage of justice. 



Commentary 

Paragraph 1: Paragraph 1 dupUcates the right to compensation set out in Article 9(5) 
of the International Covenant on Civil and Political Rights and Article 5(5) of the 
European Convention for the Protection of Human Rights and Fundamental Free- 
doms. This right applies only to persons who have been arrested or who have been 
unlawfully detained prior to a trial. It is distinct from the right contained in Para- 
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graph 2, which apphes to persons who have been wrongly convicted, imprisoned, and 
then found to be innocent by a final verdict of the court. 

Paragraph 2: The right to compensation for a miscarriage of justice is contained in 
Article 14(6) of the International Covenant on Civil and Political Rights, Article 3 of 
Protocol 7 to the European Convention for the Protection of Human Rights and Fun- 
damental Freedoms, and Article 10 of the American Convention on Human Rights. 
The right to compensation for miscarriage of justice pertains to a person who has been 
tried and wrongfully convicted of a criminal offense and who has subsequently been 
punished for it, for example, by imprisonment. In addition to providing the right to 
compensation, the MCCP also contains a mechanism by which a conviction can be 
appealed on the basis of an alleged miscarriage of justice (Chapter 12, Part 2). 

Paragraph 3: In order for the rights set out in Paragraphs 1 and 2 to be effected, it is 
necessary to establish a mechanism to provide due compensation. This mechanism 
would exist separate to criminal proceedings and separate from the MCCP. Legislation 
would be required to establish such a mechanism. Paragraph 3 provides the imprima- 
tur to a state to establish a compensation mechanism without prescribing it. National 
dialogue and discussion need to take place relating to its establishment. One fact that 
should be borne in mind is that post-conflict states are typically resource starved, and 
therefore providing compensation may be inherently challenging. When a mechanism 
for compensation is established, a sufficient budget must be allocated to it to make it 
practical and effective. 
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Annex 



Figure 1: Organization of the Court System 
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Figure 5: Investigative IVIeasures 
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Further Reading and Resources 



Legal Instruments 

International and Regional Human Rights Instruments 
Relevant to Criminal Law and Procedure 

International treaties that deal generally with fair trial and due process rights 

• United Nations International Covenant on Civil and Political Rights and its two 
additional protocols 

Regional treaties that deal generally with fair trial and due process rights 

• African Charter on Human and Peoples' Rights 

• American Convention on Human Rights 

• American Declaration of the Rights and Duties of Man 

• Arab Charter on Human Rights 

• European Charter of Fundamental Rights 

• European Convention for the Protection of Human Rights and Fundamental 
Freedoms and its fourteen additional protocols 

International treaties that deal with specific human rights and groups of persons 

• Optional Protocol to the Convention on the Rights of the Child on the Sale of 
Children, Child Prostitution and Child Pornography 

• United Nations Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment 

• United Nations Convention on the Elimination of All Forms of Discrimination 
against Women 

• United Nations Convention on the Rights of the Child 

• United Nations International Convention on the Elimination of All Forms of 
Racial Discrimination 

• United Nations International Convention on the Protection of All Persons from 
Enforced Disappearance 
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Regional treaties that deal with specific rights and groups of persons 

• African Charter on the Rights and Welfare of the Child 

• Inter-American Convention on Forced Disappearance of Persons 

• Inter-American Convention to Prevent and Punish Torture 

• Protocol to the African Charter on Human and Peoples' Rights on the Rights of 
Women in Africa 

International and Regional Instruments Relevant to Crime and 
Criminal Investigation 

Corruption 

• Council of Europe Civil Law Convention on Corruption 

• Council of Europe Criminal Law Convention on Corruption 

• European Union Convention on the Fight against Corruption Involving Offi- 
cials of the European Communities or Officials of Member States of the Euro- 
pean Union 

• InterAmerican Convention against Corruption 

• Organization for Economic Cooperation and Development Convention on 
Combating Bribery of Foreign Public Officials in International Business 
Transactions 

• South African Development Community Protocol against Corruption 

• United Nations Convention against Corruption 

Cybercrime 

• Council of Europe Convention on Cybercrime 

Drug trafficking and production 

• United Nations Convention against Illicit Traffic in Narcotic Drugs and Psy- 
chotropic Substances 

• United Nations Convention on Psychotropic Substances 

• United Nations Single Convention on Narcotic Drugs 

Extradition 

• Economic Community of West African States Convention on Extradition 

• European Convention on Extradition and its additional protocols 

• Inter-American Convention on Extradition 

Money laundering 

• Council of Europe Convention on the Laundering, Search, Seizure and Confis- 
cation of the Proceeds of Crime and Financing of Terrorism 
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Mutual legal assistance 

• Arab League Convention on Mutual Legal Assistance in Criminal Matters 

• Convention on Mutual Legal Assistance in Criminal Matters between Member 
States of the European Union 

• Economic Community of West African States Convention on Mutual Assis- 
tance in Criminal Matters 

• European Convention on Mutual Legal Assistance in Criminal Matters and its 
additional protocols 

• Inter-American Convention on Mutual Assistance and Optional Protocol 
Thereto 

• Vienna Convention on Consular Relations and its additional protocols 

Organized crime 

• United Nations Convention against Transnational Organized Crime 

Smuggling of migrants 

• Protocol against the Smuggling of Migrants by Land, Sea and Air, Supplement- 
ing the United Nations Convention against Transnational Organized Crime 

Terrorist acts and terrorism 

• Arab Convention for the Suppression of Terrorism 

• Council of Europe Convention on Laundering, Search, Seizure and Confisca- 
tion of the Proceeds of Crime and on the Financing of Terrorism 

• Council of Europe Convention on the Prevention of Terrorism 

• Inter-American Convention against Terrorism 

• Organization of the African Union Convention on the Prevention and Combat- 
ing of Terrorism 

• United Nations Convention for the Suppression of Unlawful Acts against the 
Safety of Civil Aviation 

• United Nations Convention for the Suppression of Unlawful Acts against the 
Safety of Maritime Navigation 

• United Nations Convention for the Suppression of Unlawful Seizure of Aircraft 

• United Nations Convention on Offences and Certain Other Acts Committed 
on Board Aircraft 

• United Nations Convention on the Marking of Plastic Explosives for the Pur- 
pose of Detection 

• United Nations Convention on the Physical Protection of Nuclear Material 

• United Nations Convention on the Prevention and Punishment of Crimes 
against Internationally Protected Persons 
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• United Nations International Convention against the Taking of Hostages 

• United Nations International Convention for the Suppression of Terrorist 
Bombings 

• United Nations International Convention for the Suppression of the Financing 
of Terrorism 

• United Nations Protocol for the Suppression of Unlawful Acts against the Safety 
of Fixed Platforms Located on the Continental Shelf 

• United Nations Protocol for the Suppression of Unlawful Acts of Violence at 
Airports Serving International Civil Aviation 

Trafficking in firearms 

• Inter-American Convention against the Illicit Manufacturing of and Traffick- 
ing in Firearms, Ammunition, Explosives and Other Related Materials 

• United Nations Protocol against the Illicit Manufacturing of and Trafficking in 
Firearms, Their Parts and Components and Ammunition, Supplementing the 
United Nations Convention against Transnational Organized Crime 

Trafficking in persons 

• Council of Europe Convention on Action against Trafficking in Human Beings 

• SAARC Convention on Preventing and Combating Trafficking in Women and 
Children for Prostitution 

• United Nations Protocol to Prevent, Suppress and Punish Trafficking in Per- 
sons, Especially Women and Children, Supplementing the United Nations 
Convention against Transnational Organized Crime 

International Criminal Law Instruments 

• Elements of Crimes to the Rome Statute of the International Criminal Court 

• Rome Statute of the International Criminal Court 

• Rules of Procedure and Evidence of the International Criminal Court 

• Rules of Procedure and Evidence for the International Tribunal for the Prose- 
cution of Persons Responsible for Serious Violations of International Humani- 
tarian Law Committed on the Territory of Rwanda since 1991 

• Rules of Procedure and Evidence for the International Tribunal for the Prose- 
cution of Persons Responsible for Serious Violations of International Humani- 
tarian Law Committed on the Territory of the Former Yugoslavia since 1991 

• Rules of Procedure and Evidence for the Special Court for Sierra Leone (last 
amended 29 May 2004) 

• Statute of the International Criminal Tribunal for Rwanda 

• Statute of the International Criminal Tribunal for the Former Yugoslavia 
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• Statute of the Special Court for Sierra Leone 

• Uniform Rules of Procedure, Military Tribunals, Nuremberg, Revised to 
8 January 1948 

Nonbinding Human Rights Principles and Instruments 

African Union Principles and Guidelines on the Right to a Fair Trial and Legal 
Assistance in Africa 

Bangalore Principles of Judicial Conduct 

Cairo Declaration of Human Rights in Islam 

Declaration of Human Rights of Individuals Who Are Not Nationals of the 
Country in which They Live 

Suva Statement on the Principles of Judicial Independence and Access to 
Justice 

United Nations Basic Principles on the Independence of the Judiciary 

United Nations Basic Principles on the Role of Lawyers 

United Nations Basic Principles on the Use of Force and Firearms by Law 
Enforcement Officials 

United Nations Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power 

United Nations Declaration on the Elimination of Violence against Women 

United Nations Declaration on the Protection of All Persons from Enforced 
Disappearances 

United Nations Declaration on the Rights of the Child 

United Nations Draft Declaration on the Right to a Fair Trial and a Remedy 

United Nations Guidelines for the Prevention of Juvenile Delinquency 

United Nations Guidelines on the Role of Prosecutors 

United Nations Principles on the Effective Prevention and Investigation of 
Extra-Legal, Arbitrary and Summary Executions 

United Nations Procedures for the Effective Implementation of the Basic Prin- 
ciples on the Judiciary 

United Nations Rules for the Protection of Juveniles Deprived of Their Liberty 

United Nations Standard Minimum Rules for Noncustodial Measures 

United Nations Standard Minimum Rules for the Administration of Juvenile 
Justice 

United Nations Standard Minimum Rules for the Treatment of Prisoners 

Universal Islamic Declaration of Human Rights 
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Further Reading Relevant to the 
Model Code of Criminal Procedure 

Child Victims and Witnesses 

International Bureau for Children's Rights. Guidelines on Justice for Child Victims and 
Witnesses of Crime. 2004. http://www.unodc.org/pdf/crinie/expert_mtg_2005-03-15/ 
res_2004-27_e.pdf. 

The guidelines are based on good practices and international and regional 
norms, standards, and principles related to justice for child victims and 
witnesses of crimes. The guidelines aim to assist professionals who work 
with these children, governments that review national laws and proce- 
dures to respect the rights of child victims and witnesses, and other perti- 
nent organizations and agencies that design and implement policies and 
programs to address relevant issues. A child-friendly version of these 
guidelines is available at http://www.ibcr.org/Publications/VICWIT/2007_ 
Child-Friendly_Guidelines_En.pdf. 

International Centre for Criminal Law Reform and Criminal Justice Policy. Model 
Guidelines for the Effective Prosecution of Crimes against Children: The Annotated Ver- 
sion. August 2001. http://virww.icclr.law.ubc.ca/Publications/Reports/modelguidelines- 
2001.pdf. 

Model Guidelines is intended as a practical instrument on the prosecution 
of crimes against children and in the treatment of child victims and wit- 
nesses. The guidelines seek to implement and build upon international 
human rights norms and standards. Taking into account the differences 
between legal systems, the guidelines help leaders of prosecution units 
establish child-sensitive policies and individual prosecutors adopt child- 
sensitive practices in their work. 



Criminal Investigation 

Forensic investigation 

American Psychological Association. Committee on Ethical Guidelines for Forensic 
Psychologists. Specialty Guidelines for Forensic Psychologists. 1991. http://www.unl.edu/ 
ap-ls/student/Specialty%20Guidelines.pdf. 

These guidelines are designed to help forensic psychologists monitor their 
professional conduct when assisting courts, parties to legal proceedings, 
correctional and forensic mental health facilities, and legislative agencies. 
The guidelines aim to enhance forensic psychology as a discipline and as a 
profession by improving the quality of services offered to individual clients 
and to the legal system. 
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United Nations. Manual on the Effective Prevention and Investigation of Extra-Legal, 
Arbitrary and Summary Executions. UN Doc. E/ST/CSDHA/.12 (1991). http://wwwl. 
unin.edu/hunianrts/instree/executioninvestigation-91.htnil. 

Extralegal, arbitrary, and summary executions — such as political assassi- 
nations, deaths resulting from torture or ill-treatment in prison or deten- 
tion, death resulting from enforced disappearances, deaths resulting from 
the excessive use of force by law-enforcement personnel, executions with- 
out due process, and acts of genocide — often occur without documenta- 
tion or detection. The failure to detect and disclose these executions to the 
international community interferes with the rendering of justice for past 
executions and the prevention of future executions. To address this issue, 
this manual provides international human rights standards relevant to 
such executions; a model protocol for a legal investigation of extralegal, 
arbitrary, and summary executions ; a model autopsy protocol; and a model 
protocol for the disinterment and analysis of skeletal remains. 

Investigation of corruption 

Bolongaita, Emil. Controlling Corruption in Post-Conflict Countries. Kroc Institute 
Occasional Paper no. 26. Notre Dame, Indiana: Joan B. Kroc Institute for Interna- 
tional Peace Studies, Notre Dame University, January 2005. http://kroc.nd.edu/ 
ocpapers/p_26_2.pdf. 

This paper analyzes the corrosive effects of corruption on post-conflict 
agendas. Bolongaita argues that anticorruption efforts should be a compo- 
nent in any peace agreement and stresses the need for rigorous monitoring 
and evaluation mechanisms. 

Center for Democracy and Governance. A Handbook on Fighting Corruption. 1999. 
http://www.usaid.gov/our_work/democracy_and_governance/publications/pdfs/ 
pnace 070.pdf. 

This handbook sets out a framework to assist in the development of strate- 
gic responses to public corruption. It describes the root causes of corrup- 
tion, identifies a range of institutional and social reforms to address them, 
and introduces a methodology for selecting among these measures. 

Council of Europe. Criminal Law Convention on Corruption: Explanatory Report. ETS 
no. 173. 1998. http://conventions.coe.int/Treaty/en/Reports/Html/173.htm. 

This interpretative supplement aims to facilitate a better understanding of 
the Council of Europe Criminal Law Convention on Corruption by 
explaining its various articles. It also presents a general discussion of cor- 
ruption and the various legal and policy measures developed to combat it. 
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Council of Europe. Committee of Ministers. Resolution (97) 24. On the Twenty 
Guiding Principles for the Fight against Corruption. 1997. http://www.coe. int/t/dgl/ 
greco/documents/Resolution(97)24_EN.pdf. 

Posited on the idea that corruption represents a threat to democracy and 
the rule of law and constitutes a denial of human rights, Resolution (97) 24 
elaborates on twenty comprehensive and far-reaching principles created to 
fight corruption from both a legal and a policy perspective. 

Council of Europe. Committee of Ministers. Model Code of Conduct for Public 
Officials. Appendix to Recommendation No. R (2000) 10. 2000. http://www.coe.int/t/ 
dgl/greco/documents/Rec(2000) 10_EN.pdf. 

This resource, intended to help those drafting a code of conduct for public 
officials, addresses such topics as reporting of acts of corruption, conflict of 
interest, political and public activities of public officials, acceptance of 
gifts, reactions to improper offers, information held by public authorities, 
and integrity checking. 

Large, Daniel, ed. Corruption in Postwar Reconstruction: Confronting the Vicious Circle. 
Lebanese Transparency Association and United Nations Development Programme. 
2005. http://www.transparency-lebanon.org/Publications/Corruption%20in%20 
PWR.htm. 

This is a collection of case study— oriented perspectives (including views 
from Lebanon, Bosnia and Herzegovina, and Sierra Leone) on the impact 
of corruption on postwar reconstruction and the relationship between cor- 
ruption and serious crime. 

Transparency International. Corruption Fighters' Tool Kit. 2001, 2002, and 2004 (spe- 
cial edition), http://www.transparency.org/tools/e_toolkit. 

These compendia of practical civil society anticorruption experiences pre- 
sent anticorruption tools developed and implemented by Transparency 
International's national chapters and other civil society organizations 
around the world. The toolkits highlight the potential of civil society to 
create mechanisms for monitoring public institutions and to demand and 
promote accountable and responsive public administration. 

United Nations. International Code of Conduct for Public Officials. UN Doc. A/51/59. 
1996. http://www.un.org/documents/ga/res/51/a51r059.htm. 

In response to the growing problem of corruption, and in light of the link 
between corruption and the public sector, the United Nations developed a 
code of conduct for public officials. This code contains general principles 
regarding the role of public officials, as well as principles concerning con- 
flict of interest and disqualification, disclosure of assets, acceptance of gifts 
and favors, confidential information, and political activity. 
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United Nations Office on Drugs and Crime. Corruption: Compendium of International 
Legal Instruments on Corruption. 2nd ed. New York: United Nations. 2005. http://www. 
unodc.org/pdf/crime/corruption/compendiuni_e.pdf. 

The compendium includes both the summaries and the full texts of 
corruption-related international legal instruments from the United Nations, 
the African Union, the Council of Europe, the Organization of American 
States, the Organization of Economic Cooperation and Development, and 
the Council of the European Union. 

United Nations Office on Drugs and Crime. Legislative Guide for the Implementation of 
the United Nations Convention against Corruption. New York: United Nations. 2006. 
http://www.unodc.org/pdf/corruption/CoC_LegislativeGuide.pdf. 

This guide provides states with practical guidance on how to implement the 
provisions of the convention into domestic law by identifying legislative 
requirements, issues arising from those requirements, and various options 
available to states as they develop and draft the necessary legislation. 

United Nations Office on Drugs and Crime. United Nations Anti-Corruption Toolkit. 
3rd ed. Vienna: United Nations. 2004. http://www.unodc.org/pdf/crime/corruption/ 
toolkit/corruption_un_anti_corruption_toolkit_sep04.pdf. 

Continually updated, the toolkit covers the following areas: assessments of 
corruption levels, institution building, social prevention, anticorruption 
legislation, monitoring and evaluation, international legal cooperation, 
and asset recovery and protection. 

United Nations Office on Drugs and Crime. United Nations Guide for Anti- Corruption 
Policies. 2003. http://wvirw.unodc.org/pdf/crime/corruption/UN_Guide.pdf. 

This document, intended for use by political officials, senior policymakers, 
and other actors, contains a general outline of the nature and scope of 
the problem of corruption and a description of major elements of anti- 
corruption policies. 

Investigation of cybercrime 

Council of Europe. Convention on Cybercrime: Explanatory Report. ETS no. 185. 2001. 
http://conventions.coe.int/treaty/en/Reports/Html/185.htm. 

This is an interpretative supplement to the Convention on Cybercrime that 
aims to facilitate a better understanding of the convention by explaining its 
various articles. It also presents a general discussion of cybercrime and the 
various legal and policy measures developed to combat it, including mea- 
sures of criminal procedure law. 
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Investigation of domestic violence 

United Nations Commission on Human Rights. Report of the Special Rapporteur on 
Violence against Women, Its Causes and Consequences: A Framework for Model Legisla- 
tion on Domestic Violence. UN Doc. E/CN.4/1996/53/Add.2. http://www.unhchr.ch/ 
Huridocda/Huridoca.nsf/TestFrame/0a7aalc3f8de6f9a802566d700530914?Opendocument. 

This resource, intended as a drafting guide for legislators and advocates, 
outlines those elements that are integral to comprehensive legislation on 
domestic violence, including those elements integral to criminal procedure 
law. 

Investigation of money laundering 

Asian Development Bank. Manual on Countering Money Laundering and the Financing 
of Terrorism. 2003. http://www.adb.org/Documents/Manuals/Countering_Money_ 
Laundering/default. asp. 

The manual brings together many of the various international conven- 
tions, principles, recommendations, guidelines, and model laws on the 
prosecution and investigation of money laundering and financing of 
terrorism. 

Commonwealth Organization. Commonwealth Model Law for the Prohibition of Money 
Laundering and Supporting Documentation. 1996. http://www.imolin.org/pdf/ imolin/ 
Comsecml.pdf. 

This resource provides a model anti-money laundering law that includes 
provisions on criminalization, freezing and forfeiture of assets, mutual 
legal assistance, and extradition. 

United Nations Office on Drugs and Crime. An Overview of the UN Conventions and 
the International Standards Concerning Anti-Money Laundering Legislation. 2004. 
http://www.imolin.org/imolin/index.html. 

A collation of the various international conventions and standards on 
anti— money laundering legislation, this publication is subdivided into top- 
ics such as customer identification, record keeping, reporting, criminaliza- 
tion, international cooperation, and financial intelligence units. 

United Nations Office on Drugs and Crime. Model Anti-Money Laundering Legisla- 
tion. http://www.unodc.org/unodc/money_laundering_technical_assistance.html. 

This model law was developed for use in states whose fundamental legal 
systems are substantially based on the common law tradition. The law 
contains provisions on the criminalization of money laundering and the 
financing of terrorism, in addition to criminal procedure measures on for- 
feiture and confiscation of property. 
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Investigation of organized crime 

Austin, Alexander, Tobias von Gienanth, and Wibke Hansen. Organized Crime as an 
Obstacle to Successful Peacebuilding: Lessons Learned from the Balkans, Afghanistan, 
and West Africa. Berlin: Center for International Peace Operations, 2003. littp://www. 
zif-berlin.org/Downloads/Berlin-Workshop_2004.pdf. 

This report summarizes the discussions at the Seventh International Berlin 
Workshop, which considered such topics as the effects of organized crime 
on successful peacebuilding, key organized crime actors and their meth- 
ods, and the extent to which the fight against serious crime in peace opera- 
tions is part of the overall international struggle against organized criminal 
activity. 

CARDS Regional Police Project (CARPO). Regional Strategy on Tools against Organ- 
ised and Economic Crime with Project Area Specific Actions, September 2005. http:// 
www.stabilitypact.org/rt/Brijuni_Regional_strategy.pdf. 

CARPO's high-level meeting of ministers and officials held in 2005 offers 
assessments of the progress in the fight against organized crime in south- 
eastern Europe and examines common benchmarks and sectoral strategies 
on crime analysis and criminal intelligence, financial investigations and 
confiscation of criminal proceeds, special investigative means, witness 
protection, and cooperation in criminal matters. 

Council of Europe. Convention on Laundering, Search, Seizure, and Confiscation of the 
Proceeds from Crime and on Financing of Terrorism: Explanatory Report. ETS no. 141. 
1990. http://conventions.coe.int/Treaty/EN/Reports/Html/141.htm. 

This report explains the convention's various articles and presents a gen- 
eral discussion of money laundering and the financing of terrorism and the 
various legal and policy measures developed to combat these offenses, 
including criminal procedure measures. 

Council of Europe, Octopus Program. Combating Organized Crime: Best-Practice Sur- 
veys of the Council of Europe. Strasbourg: Council of Europe Publishing, 2004. 

A compilation of best-practice surveys of efforts to tackle organized crime, 
this publication offers information on a wide variety of measures, includ- 
ing witness protection, reversing the burden of proof in confiscating the 
proceeds of crime, intercepting communications, intrusive surveillance, 
crime analysis, cross-border cooperation, cooperation to combat human 
trafficking, and preventive legal measures against organized crime. 
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Financial Action Task Force on Money Laundering. The Forty Recommendations of the 
Financial Action Task Force on Money Laundering. 28 June 1996. http://www.tincen. 
gov/40rec.pdf. 

The Financial Action Task Force on Money Laundering (FATF) is an inter- 
governmental body that promotes the development of policies to combat 
money laundering. The FATF aims to prevent criminal proceeds from 
financing other criminal activities and affecting legitimate economic 
activities. Forty Recommendations sets out the basic framework for anti- 
money laundering efforts, focusing on the criminal justice system, law 
enforcement, the financial system and its regulation, and international 
cooperation. 

United Nations. Eleventh United Nations Congress on Crime Prevention and Crimi- 
nal Justice. Effective Measures to Combat Transnational Organized Crime: Working 
Paper Prepared by the Secretariat. UN Doc. A/CONF.2005/4. 2005. http://daccess-ods. 
un.org/TMP/7982045.html. 

This working paper, produced in preparation for the Eleventh United 
Nations Congress on Crime Prevention and Criminal Justice held in Bang- 
kok in April 2005, discusses both the phenomenon of organized crime and 
the kinds of international and national responses required to combat its 
various manifestations. 

United Nations. Interpretative Notes for the Official Records of the Negotiation of the 
United Nations Convention against Transnational Organized Crime and the Protocols 
Thereto. http://www.uncjin.org/Documents/Conventions/dcatoc/final_documents/ 
index.htm. 

These interpretive notes to the United Nations Convention against Trans- 
national Organized Crime and the Protocols Thereto are taken from the 
negotiations of the Ad Hoc Committee on the Elaboration of a Convention 
against Transnational Organized Crime. They are helpful in deciphering 
the meaning of the final provisions included in the convention and its 
protocols. 

United Nations Office on Drugs and Crime, Division for Treaty Affairs. Legislative 
Guides for the Implementation of the United Nations Convention against Transnational 
Organized Crime and the Protocols Thereto. New York: United Nations, 2004. http:// 
www.unodc.org/unodc/organized_crime_convention_legislative_guides.html. 

This publication contains legislative guides for the Convention against 
Transnational Organized Crime; the Protocol to Prevent, Suppress, and 
Punish Trafficking in Persons; the Protocol against the Smuggling of 
Migrants by Land, Sea and Air; and the Protocol against Illicit Manufac- 
turing of and Trafficking in Firearms. 
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Investigation of terrorist acts 

Council of Europe. Guidelines on Human Rights and the Fight against Terrorism. 
2002. http://www.coe. int/t/F/Droits_de_rHomme/Guidelines. asp. 

These guidelines on protecting human rights and fighting terrorism, 
adopted by the Council of Europe's Committee of Ministers on July 11, 
2002, affirm the obligation of states to protect everyone against terrorism, 
and reiterate the need to avoid arbitrariness. They also stress that all mea- 
sures taken by states to combat terrorism must be lawful and that torture 
must be prohibited. The legal framework set out in the guidelines addresses, 
in particular, the collecting and processing of personal data, measures that 
interfere with privacy, arrest, police custody and pretrial detention, legal 
proceedings, extradition, and compensation of victims. 

International Monetary Fund. Suppressing the Financing of Terrorism: A Handbook 
for Legislative Drafting. 2003. http://www.imf.org/external/pubs/nft/2003/SFTH/ 
index, htm. 

This handbook is intended to assist states in preparing legislation to imple- 
ment international obligations contained in a range of international norms 
and standards on the financing of terrorism. 

United Nations Office on Drugs and Crime. Legislative Guide to the Universal 
Anti-Terrorism Conventions and Protocols. 2003. http://www.unodc.org/pdf/crime/ 
terrorism/explanatory_english2.pdf. 

Between 1963 and 1999, the international community negotiated twelve 
universal legal instruments addressing the prevention and suppression 
of terrorism. Additionally, in 2005, the General Assembly adopted the 
International Convention for the Suppression of Acts of Nuclear Terrorism 
(Resolution 59/290, Annex), the Amendment to the Convention on the 
Physical Protection of Nuclear Material, the Protocol of 2005 to the 
Convention for the Suppression of Unlawful Acts against the Safety of 
Maritime Navigation, and the Protocol of 2005 to the Protocol for the Sup- 
pression of Unlawful Acts against the Safety of Fixed Platforms Located on 
the Continental Shelf. These universal legal instruments, amendments, 
and protocols represent the global regime against terrorism and provide a 
framework for international cooperation in countering terrorism. This 
legislative guide provides an overview of the relevant general principles of 
these international legal instruments for countries considering ratification 
and implementation of one or more of them. It provides model laws and 
explanatory materials for the conventions and protocols, which each coun- 
try should adapt to suit its own context. The legislative guide also offers 
instances of state practice and national legislation that satisfy the core 
requirements of the international legal instruments regarding terrorism. 
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United Nations Office of the High Commissioner for Human Rights. Digest of the 
Jurisprudence of the United Nations and Regional Organizations on Protecting 
Human Rights while Countering Terrorism. 2003. http://www.ohchr.org/english/ 
about/publications/docs/digest. doc. 

This resource is a compilation of findings of judicial and quasijudicial bod- 
ies of the United Nations and regional organizations regarding the protec- 
tion of human rights in the struggle against terrorism. Its aim is to assist 
policymakers and other concerned parties in developing a vision of coun- 
terterrorism strategies that fully respect human rights. 

Investigation of torture 

African Commission on Human and Peoples' Rights. Guidelines and Measures for the 
Prohibition and Prevention of Torture, Cruel, Inhuman or Degrading Treatment or Pun- 
ishment in Africa (the "Robben Island Guidelines"). 2002. http://wwwl.umn.edu/ 
humanrts/achpr/tortguidelines.html. 

These guidelines contain fifty separate sections on the prohibition and 
prevention of torture and cruel, inhuman, or degrading treatment or 
punishment. 

Amnesty International. Combating Torture — A Manual for Action. 2003. http://web. 
amnesty.org/pages/stoptorture-manual-index-eng. 

This manual compiles the standards and recommendations of the United 
Nations, the European Committee for the Prevention of Torture, Amnesty 
International, and other organizations from around the world concerning 
the prevention of torture and ill-treatment. The chapters address the pro- 
hibition of torture under international law, safeguards in custody, condi- 
tions of detention, torture in other settings, and overcoming impunity. 
There are also case studies on successful actions taken to combat torture in 
different countries, checklists of international standards, and suggestions 
for further reading. 

European Committee for the Prevention of Torture and Inhuman or Degrading Treat- 
ment or Punishment (CPT). The CPT Standards: "Substantive" Sections of the CPT's 
General Reports. CPT/Inf/E (2002) 1-Rev. 2006. http://www.cpt.coe.int/EN/docs 
standards.htm. 

This resource contains a set of standards developed by the CPT to guide 
national authorities on how persons deprived of their liberty ought to be 
treated and what treatment constitutes torture or cruel or inhuman treat- 
ment or punishment. The substantive sections address a range of issues 
including police custody, imprisonment, training of law enforcement per- 
sonnel, health care services in prisons, foreign nationals detained under 
aliens' legislation, involuntary placement in psychiatric establishments, 
and juveniles and women deprived of their liberty. 
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Foley, Conor. Combating Torture: A Manual for Judges and Prosecutors. Essex, UK: Uni- 
versity of Essex, 2003. http://www.essex.ac.uk/combatingtorturehandbook/nianual. 

This manual provides guidance for judges and prosecutors on investigating 
acts of torture based on international human rights norms and standards. 
It contains checklists of good practice; outlines the prohibition of torture 
in international law and safeguards that exist to guard against torture and 
other ill-treatment of people deprived of their liberty; describes the role of 
judges and prosecutors in ensuring that these standards are upheld and 
safeguards are in place; and discusses the prosecution of those involved in 
torture or other forms of ill-treatment, including how to identify them. 

Reidy, Aisling. The Prohibition of Torture: A Guide to the Implementation of Article 3 of 
the European Convention on Human Rights. Human Rights Handbooks, no. 6. Council 
of Europe, 2002. http://www.coe. int/T/E/Human_rights/hrhb6.pdf. 

This handbook explains the nature, scope, and meaning of "torture," 
"cruel, inhuman or degrading treatment," and "cruel, inhuman or degrad- 
ing punishment" and outlines the measures that states should take to 
ensure that all persons are free from such practices. It also discusses the 
prohibition of torture with regard to arrest, detention, and conditions of 
detention and elaborates standards on forensics, the behavior of law 
enforcement forces, investigations, and prosecutions. 

United Nations. Principles on the Effective Investigation and Documentation of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (the "Istanbul Pro- 
tocol"). General Assembly Resolution 55/89 of December 4, 2000. http://www.ohchr. 
org/english/law/investigation.htm. 

The Istanbul Protocol developed by the United Nations is intended to serve 
as a set of international guidelines for the assessment of persons who allege 
torture and ill-treatment, for investigating cases of alleged torture, and for 
reporting such findings to the judiciary and any other investigative body. 

Investigation of trafficking in persons 

American Bar Association and Central European and Eurasian Law Initiative (CEELI) . 
The Human Trafficking Assessment Tool. Washington, D.C.: American Bar Association, 
2005. http://www.abanet.org/ceeli/publications/htat/home.html. 

CEELI's Human Trafficking Assessment Tool allows a state to measure its 
legal and practical compliance with the Protocol to Prevent, Suppress and 
Punish Trafficking in Persons, Especially Women and Children (United 
Nations Trafficking Protocol), which supplements the United Nations 
Convention against Transnational Organized Crime. This document also 
elaborates upon the obligations set forth in the protocol and its host con- 
vention and provides a sample analysis of national antitrafficking laws and 
government efforts to combat trafficking against the benchmark of these 
standards. 
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Global Rights. Annotated Guide to the Complete UN Trafficking Protocol. 2000. http:// 
www.globalrights.org/site/DocServer/Annotated_Protocol.pdf?docID=2723. 

This guide is designed to assist advocates in the development of an ade- 
quate legal and policy framework for combating trafficking of persons. It 
analyzes the Protocol to Prevent, Suppress and Punish Trafficking in Per- 
sons, especially Women and Children, provision-by-provision, and decon- 
structs the obligations contained in each one, while providing examples of 
how states can comply with these obligations. 

Oswald, Bruce, and Sarah Finnin. "Combating the Trafficking of Persons on Peace 
Operations." In International Peacekeeping: The Yearbook of International Peace Opera- 
tions, vol. 10, ed. Harvey Langholtz, Boris Kondoc, and Alan Wells. Leiden and Bos- 
ton: Martinus Nijhoff, 2006. http://papers.ssrn.com/sol3/papers.cfm?abstract_id= 
913680. 

Inspired by the "Training Package on Human Rights for Military Person- 
nel of Peace Operations," this article looks at the growing problem of traf- 
ficking of persons for the purposes of economic or sexual exploitation 
during peace operations. 

United Nations Department of Peacekeeping Operations (DPKO), Best Practices Sec- 
tion. Human Trafficking and United Nations Peacekeeping: DPKO Policy Paper. March 
2004. http://www.un.org/womenwatch/news/documents/DPKOHumanTrafficking 
Policy03-2004.pdf. 

This DPKO policy paper examines the problem of human trafficking in the 
context of United Nations peacekeeping. Based on lessons from previous 
peacekeeping missions and consultations with partner organizations in the 
fight against trafficking, it proposes a comprehensive strategy for the DPKO 
to address human trafficking in post-conflict states. 

United Nations Interim Administration in Kosovo (UNMIK). Combating Human 
Trafficking in Kosovo: Strategy and Commitment. May 2004. http://www.unmikonline. 
org/misc/UNMIK_Whit_paper_on_trafficking.pdf. 

This UNMIK report defines the human trafficking problem in Kosovo, 
proposes strategies to combat it, and analyzes continuing problems in 
efforts to counter it. It specifically addresses human trafficking as a part of 
the overall fight against organized crime, zero-tolerance enforcement 
against traffickers, protection and assistance for victims, and sustainability 
through local involvement in a multidimensional approach. 

United Nations Office on Drugs and Crime, Division for Treaty Affairs. Legislative 
Guide for the Implementation of the United Nations Convention against Transnational 
Organized Crime and the Protocols Thereto. New York: United Nations, 2004. http:// 
www.unodc.org/unodc/organized_crime_convention_legislative_guides.html. 

This publication contains a legislative guide to the Protocol to Prevent, 
Suppress, and Punish Trafficking in Persons. 
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Court Administration 

Legal Vice Presidency of the World Bank. Court Records Assessment Manual. Novem- 
ber 2002. http://www- wds.worldbank.org/.. ./23/000112742_2003 1023164344/ 
Rendered/ PDF/269180Court0Relsment0Manual0SCODE09.pdf. 

This manual draws upon broad principles of records and information 
management to accommodate the different requirements of courts in vari- 
ous countries. This approach provides a methodology for assessing whether 
systems in particular countries are consistent with general principles and 
serve the needs of the courts and citizens. This manual has been developed 
and tested in a series of case studies in Argentina, Ecuador, Singapore, 
South Africa, and The Gambia. 



Fair Trial and Due Process Rights in Criminal Proceedings 

Amnesty International. Fair Trials Manual. London: Amnesty International United 
Kingdom, 1998. http://www.amnesty.org/ailib/intcam/fairtrial/fairtria.htm. 

This manual provides information regarding international and regional 
standards that protect the right to a fair trial. Its intended users are observ- 
ers and others assessing the fairness of an individual case, as well as those 
evaluating whether a country's criminal justice system guarantees respect 
for international standards of fair trial. The manual covers pretrial rights, 
rights at trial and during appeals, and special cases, which include death 
penalty trials, cases involving children, and fair trial rights during armed 
conflict. 

Gomien, Donna. Short Guide to the European Convention on Human Rights. 3rd ed. 
Strasbourg: Council of Europe Publishing, 2005. http://www.coe.int/T/E/Human_ 
rights/h-inf(2002)5eng.pdf. 

This book provides an overview of the basic rights guaranteed by the Euro- 
pean Convention on Human Rights. It also discusses the relevant case law, 
which is useful in ascertaining the international fair trial and due process 
standards relevant to criminal proceedings 

Joseph, Sarah, Jenny Schultz, Melissa Castan and Ivan Shearer. The International Cov- 
enant on Civil and Political Rights: Cases, Commentary and Materials. Oxford: Oxford 
University Press, 2005. 

This book addresses the implementation and adjudication of the Interna- 
tional Covenant on Civil and Political Rights, particularly as it evolves with 
world events and the growth of literature on the topic. It compiles litera- 
ture. United Nations documents and jurisprudence, and state reports on 
the various articles of the covenant. In part III, entitled "Subjective Rights," 
the author discusses "Procedural Guarantees in Civil and Criminal Trials" 
under Article 14 of the covenant. 
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Kilkelly, Ursula. The Right to Respect for Private and Family Life: A Guide to the Imple- 
mentation of Article 8 of the European Convention on Human Rights. Human Rights 
Handbooks, no. 1. Council of Europe, 2001. http://www.coe.int/T/E/Human_rights/ 
hrhbl.pdf. 

Designed to assist judges, the Council of Europe's Human Rights Hand- 
books series provides guidance regarding the implementation of the Euro- 
pean Convention on Human Rights. This guide discusses the meaning and 
scope of the right to respect for private and family life as set forth in Article 
8 of the convention. The guide is relevant to understanding how the right 
to privacy should be protected through the course of a criminal investiga- 
tion, such as during a search of a person or property or when conducting 
covert surveillance measures. 

Mole, Nuala, and Catharina Harby. Right to a Fair Trial: A Guide to the Implementation 
of Article 6 of the European Convention on Human Rights. Human Rights Handbooks, 
no. 3. Council of Europe, 2001. http://www.coe.int/t/e/human_rights/lhrhb7.pdf. 

Designed to assist judges, the Human Rights Handbooks series produced 
by the Council of Europe provides guidance for implementing the Euro- 
pean Convention on Human Rights. This guide discusses the meaning and 
scope of the right to a fair trial set forth in Article 6 of the convention. It 
addresses the various elements of the rights to a fair trial, including civil 
rights and obligations, criminal charges, public hearings and pronounce- 
ments, reasonable time guarantees, independent and impartial tribunals, 
fair hearings, special rights of juveniles, admissibility of evidence, pre- 
sumption of innocence, intelligible notification of charges, adequate time 
and facilities, right to representation and legal aid, right to witness atten- 
dance and examination, and right to an interpreter. 



nd 



Nowak, Manfred. U.N. Covenant on Civil and Political Rights: CCPR Commentary. 2 
ed. Arlington, Virginia: N.P. Engel, 2005. 

This book provides readers with an easily accessible resource on the 
International Covenant on Civil and Political Rights. It is arranged on an 
article by article basis and provides relevant information regarding inter- 
national standards that pertain to criminal proceedings in its discussion of 
Articles 9, 10, 14, 17, and 26 of the covenant. 

Osse, Anneke. Understanding Policing: A Resource for Human Rights Activists. Amnesty 
International. 2006. http://www.amnesty.nl/documenten/phrp/Understanding%20p 
olicing%20Part%201.pdf 

This resource facilitates cooperation between human rights activists and 
police by helping activists to understand the concerns and realities of police 
work. Police play an essential role in the protection of human rights, a 
point that is often overlooked in favor of criticizing them as violators of 
human rights. Human rights do not impede policing, but rather provide 
police the ability to operate and use their powers lawfully. Although this 
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collaboration may require a change in practice on the part of both the 
police and human rights activists, it will likely produce a more effective 
approach to the protection of human rights in the long term. 

United Nations Office of the High Commissioner for Human Rights, in cooperation 
with the International Bar Association. Human Rights in the Administration of Justice: 
A Manual on Human Rights for Judges, Prosecutors, and Lawyers. Professional Training 
Series, no. 9. New York and Geneva: United Nations, 2003. http://wwwl.umn.edu/ 
humanrts/monitoring/hradmin.html. 

Both a manual and a facilitator's guide, this resource provides a compre- 
hensive core curriculum on international human rights standards for legal 
professionals. In addition to offering basic information on international 
human rights law and the jurisprudence of universal and regional bodies 
and national courts, each module of the manual addresses a specific human 
rights area related to the administration of justice. Modules include "Major 
Regional Human Rights Instruments and the Mechanisms for Their Imple- 
mentation," "Independence and Impartiality of ludges. Prosecutors and 
Lawyers," "International Legal Standards for the Protection of Persons 
Deprived of Their Liberty," and "Protection and Redress for Victims of 
Crime and Human Rights Violations." 

Free Legal Assistance and Legal Aid 

de Bertodano, Sylvia. Report on Defense Provision for the Special Court for Sierra Leone. 
2003. http://www.specialcourt.org/Outreach/LegalProfession/NPWI_ReportOn 
DefenceAtTheSpecialCourt.pdf. 

This report was prepared at the request of the Registry of the Special Court 
for Sierra Leone (SCSL) and No Peace Without lustice (NPWI) to assist 
those involved in making arrangements for the defense of accused persons 
before the SCSL. Derived from consultations with SCSL participants, par- 
ticipants in the legal system of Sierra Leone, lawyers, and others who have 
worked in international justice mechanisms, this report aims to avoid 
problems that other international justice mechanisms have encountered 
with the defense of the accused persons. It discusses requirements of a 
defense system, the use of public defenders or a list system, and the defense 
unit. 

International Criminal Court. Assembly of States Parties. Proposal for a Draft Code of 
Professional Conduct for Counsel before the International Criminal Court. Resolution 
ICC-ASP/3/ll/Rev. 1. August 27, 2004. http://www.icc-cpi.int/library/asp/ICC-ASP- 
3-ll-Revl-English.pdf. 

This draft code of professional conduct is awaiting approval by the Assem- 
bly of States Parties. The text discusses general principles, such as the 
solemn undertaking by counsel, independence of counsel, professional 
conduct of counsel, respect for professional secrecy and confidentiality, 
and the counsel-client relationship. For representation by counsel, the 
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code addresses the representation agreement and remuneration of coun- 
sel. The execution of a representation agreement concentrates on relations 
with the court and with other parties to the procedure. The final chapter, 
on the disciplinary regime, addresses misconduct, liability for conduct of 
assistants and other staff, due process of law, the disciplinary board, sanc- 
tions, and appeals. 

Judicial Independence 

Council of Europe. Committee of Ministers. Recommendation R (94) 12. On the 
Independence, Efficiency, and Role of Judges. 1994. http://www.coe. int/t/e/legal_ 
affairs/legal_co-operation/administrative_law_and_]ustice/texts_&_documents/ 
Conv_Rec_Res/Recommendation(94)12.asp. 

This recommendation provides general principles related to judges, spe- 
cifically on the independence and authority of judges, proper work- 
ing conditions, associations, judicial responsibilities, and failure to carry 
out responsibilities and disciplinary offenses. It also provides an explana- 
tory memorandum to assist in the understanding and application of the 
principles. 

Grimheden, Jonas. Themis v. Xiezhi: Assessing Judicial Independence in the Peoples' 
Republic of China under International Human Rights Law. 2004. http://www.lub.lu.se/ 
luft/diss/law_37/law_37_transit.html. 

This is a guide to international human rights law and jurisprudence on 
judicial independence as a basic human right. 

Henderson, Keith and Violaine Autheman. Global Best Practices: A Model State of the 
Judiciary Report: A Strategic Tool for Promoting, Monitoring and Reporting on Judicial 
Integrity Reforms. Washington, D.C.: IFES, Summer 2003; revised April 2004. http:// 
www.ifes.org/publication/20eflc5bb97b3a464dc4d8bb4dal8bac/WhitePaper_ 
6_FINAL.pdf. 

By providing the public with quality information on its status through 
annual, systematic, prioritized monitoring and reporting tools, the judi- 
ciary increases its accountability and transparency. IFES designed a set of 
core Judicial Integrity Principles, developed from other consensus princi- 
ples and emerging best practices, and a model framework for monitoring 
and reporting on the state of the judiciary. This reporting method aims to 
enable donors, jurists, experts, and reformers to create a strategic, compre- 
hensive program that focuses on key judicial reforms and measures prog- 
ress on an on-going basis. 

International Bar Association. Minimum Standards of Judicial Independence. 1982. 
http://www.ibanet.org/images/downloads/Minimum%20Standards%20of%20 
Judicial%20Independence%201982.pdf. 
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These minimum standards for achieving judicial independence address 
the relationship between judges and the executive and between judges 
and the legislature; the terms and nature of judicial appointments; the 
press, the judiciary and the courts; standards of conduct; the securing of 
impartiality and independence; and the internal independence of the 
judiciary. 

Latimer House Guidelines on Parliamentary Supremacy andjudicial Independence for the 
Commonwealth. 1998 (updated 2002), annexed to the Commonwealth Principles on 
the Accountability of and Relationship between the Three Branches of Government, 
2003 . http://www.cpahq.org/uploadedFiles/Information_Services/Publications/ CPA_ 
Electronic_Publications/Latimer%20House%20Guidelines.pdf. 

These guidelines address good-practice governing relations between the 
executive. Parliament, and the judiciary to promote good governance, the 
rule of law, and human rights. 

United Nations Office on Drugs and Crime. Criminal Justice Assessment Toolkit!: The 
Independence, Impartiality and Integrity of the Judiciary . 2006. http://www.unodc.org/ 
pdf/criminalJustice/JUDICIARY.pdf. 

This resource, aimed at those international and domestic actors undertak- 
ing a criminal justice assessment, is part of a series of criminal justice 
assessment tools that constitute the overall toolkit developed by the United 
Nations Office on Drugs and Crime. Toolkit 2 focuses on assessing the 
independence, impartiality, and integrity of a judiciary. It also provides a 
framework for assessing the strengths and weaknesses of a system in terms 
of the role, capacity, and resources of the judiciary. 

U.S. Office for Democracy and Governance. Guidance for Promoting Judiciallndepen- 
dence and Impartiality. January 2002. http://www.ifes.org/files/rule-of-law/judicial_ 
independence.pdf. 

This guide aims to promote understanding of the issues that affect judicial 
independence. It also provides assistance to donors and their local coun- 
terparts to design and implement programs that effectively strengthen 
judicial independence. The conclusions presented in this guide are based 
on the findings of experts from twenty-six countries and a series of round- 
table seminars that discussed those findings. 

Juvenile Justice 

Penal Reform International. Ten Point Plan on Juvenile Justice: A Contribution to the 
Committee on the Rights of the Child Day of General Discussion on "State Violence against 
Children." Geneva, 22 September 2000. http://www.crin.org/docs/resources/treaties/ 
crc.25/penalref.pdf. 

Building on international instruments on juvenile justice, the Ten Point 
Plan on Juvenile Justice aims to reduce violence within justice systems 
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through general education and social welfare. The Plan argues that par- 
ents, teachers, social workers, and psychologists are more likely to help 
young people in conflict become law- abiding adults than are police, courts, 
and prisons. 

UNICEF. International Child Development Centre. Innocenti Digest: Juvenile Justice. 
1998. http://www.unicef-icdc.org/publications/pdf/digest3e.pdf. 

This resource focuses on young people under the age of eighteen who come 
into contact with the justice system. It addresses issues such as arrest and 
detention of juveniles and juvenile dispositions from the perspective of 
international human rights norms and standards. 

United Nations, et al. Protecting the Rights of Children in Conflict with the Law. May 
2005. http://www.omct.org/pdf/cc/2005/Protect_the_rights_of_children_in_conflict_ 
with_the_law.pdf 

This report provides program and advocacy experiences on juvenile 
justice. 

Mutual Legal Assistance and Extradition 

United Nations Office on Drugs and Crime. Model Law on Extradition. 2004. http:// 
www.unodc.org/pdf/model_law_extradition.pdf. 

Members of the international community drafted this model law based on 
the premise that effective cooperation in the field of extradition requires 
streamlined national legislation. Although treaties and arrangements may 
provide the procedural or enabling framework, this model law focuses on 
the national implementation of those international obligations, or may 
substitute the ratification of treaties by creating a self-standing framework 
for international cooperation. The model law addresses substantive condi- 
tions for extradition, grounds for refusal of an extradition request, docu- 
mentary requirements, and extradition proceedings. 

United Nations Office on Drugs and Crime. Model Mutual Assistance in Criminal Mat- 
ters Bill. 2000. http://www.unodc.org/pdf/lap_mutual-assistance_2000.pdf. 

This bill, if enacted, enables a state to cooperate with foreign states in crim- 
inal investigations and proceedings. It addresses the authority to make and 
act on mutual legal assistance requests, outlines the required contents of 
requests for assistance, and outlines the safe conduct guarantee. The bill 
also discusses foreign requests for an evidence-gathering order or a search 
warrant, virtual evidence-gathering order by video link, consensual trans- 
fer of detained persons, enforcement of foreign confiscation or restraining 
orders, and location and sharing of proceeds of crime. 
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United Nations Office on Drugs and Crime. Revised Manuals on the Model Treaty on 
Extradition and on the Model Treaty on Mutual Assistance in Criminal Matters. 2002. 
http://www.unodc.org/pdf/model_treaty_extradition_revised_nianual.pdf. 

This manual contains the Revised Manual on the Model Treaty on Extradition, 
Revised Manual on the Model Treaty on Mutual Assistance in Criminal Matters, 
Model Treaty on Extradition (as adopted by General Assembly resolution 45/116 
and subsequently amended by General Assembly resolution 52/88), and Model 
Treaty on Mutual Assistance in Criminal Matters (as adopted by General Assem- 
bly resolution 45/117 and subsequently amended by General Assembly resolution 
53/112). 



Prosecution of Legal Persons 

Council of Europe. Committee of Ministers. Recommendation no. R (88) 18. Con- 
cerning Liability of Enterprises Having Legal Personality for Offences Committed in 
the Exercise of Their Activities. 1988. https://wcd.coe.int/ViewDoc.jsp?id=709235& 
BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75. 

In light of the increasing number of criminal offenses committed in the 
exercise of the activities of enterprises, the Council of Europe issued Rec- 
ommendation no. R 88 (18) to guide the law and practice of its member 
states. This recommendation contains ten core principles regarding liabil- 
ity and criminal sanctions relevant to legal persons. 

Penalties and Criminal Dispositions 

Commission of the European Communities. Green Paper on the Approximation, 
Mutual Recognition and Enforcement of Criminal Sanctions in the European Union. 
COM (2004)334 final. April 2004. http://ec.europa.eu/justice_home/news/consulting_ 
public/gp_sanctions/green_paper_en.pdf. 

The Green Paper analyzes national differences in criminal penalties and 
the problems thus posed for judicial cooperation between member states in 
the European Union. The paper provides a useful comparative discussion 
of a broad range of penalties and criminal dispositions. 

Council of Europe. Committee of Ministers. Recommendation no. R (92) 17. On Con- 
sistency in Sentencing. 1992. https://wcd.coe. int/ViewDoc.jsp?id=615699&BackColor 
Internet=9999CC&BackColorIntranet=FFBB55&BackColorLogged=FFAC75. 

This recommendation sets out a body of principles applicable to the sen- 
tencing of convicted persons. The recommendations fall under a number 
of headings, including the rationale for sentencing; penalty structure; 
aggravating and mitigating factors; previous convictions; giving reasons 
for sentences; prohibition oi reformatio in pejus; time spent in custody; the 
role of the prosecutor; sentencing studies and information; and statistics 
and research. 
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Council of Europe. Committee of Ministers. Resolution (76) 10. On Certain Alterna- 
tive Penal Measures to Imprisonment. 1976. littps://wcd.coe.int/ViewDoc.jsp?id= 
663981&BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLogged= 
FFAC75. 

This resolution urges governments to examine their criminal legislation 
and any obstacles to providing alternatives to imprisonment for persons 
convicted of criminal offenses. In doing so, this resolution discusses the 
merits and modalities of introducing alternatives to imprisonment into 
law. 

Penal Reform International. Index of Good Practices in Reducing Pre-trial Detention. 
2005. http.7/www.penalreform.org/index-of-good-practices-in-reducing-pre-trial- 
detention.html. 

Created with policymakers and stakeholders in criminal justice reform in 
mind, this practical index provides examples of good practices in reducing 
pretrial detention. 

Witness Protection 

Council of Europe. Procedural Protective Measures for Witnesses: Training Manual for 
Law-Enforcement Agencies and the Judiciary. Strasbourg: Council of Europe Publish- 
ing, 2006. 

Witnesses contribute to the investigation, prosecution, and adjudication of 
serious and organized crimes. This training manual provides information 
on procedural and nonprocedural protection measures to help ensure that 
witnesses can testify freely and without intimidation, and that their life and 
the lives of their relatives and other persons close to them are protected 
before, during, and after trial. This manual is a tool for law enforcement 
officials, judges, and prosecutors, as well as for teachers and students. 

Victim Protection 

Council of Europe. Committee of Ministers. Recommendation no. R (85) 11. On 
the Position of the Victim in the Framework of Criminal Law. 1985. http://www. 
legislationline.org/legislation.php?tid=99&lid=4845. 

This recommendation recognizes that the criminal justice system typically 
focuses on the relationship between the state and the offender while 
neglecting the needs of the victim. It advises governments of member states 
to review their legislation and practice regarding the needs of victims dur- 
ing police investigations, prosecution, questioning of the victim, and court 
proceedings, and to assess measures to respect the privacy of victims and, 
if necessary, to provide special protection of the victim. 
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United Nations Office on Drugs and Crime. Handbook on Justice for Victims: On the 
Use and Application of the Declaration of Basic Principles of Justice for Victims of Crime 
and Abuse of Power. 1999. http://www.uncjin.org/Standards/9857854.pdf. 

This handbook was drafted to accompany the United Nations Basic Prin- 
ciples of Justice for Victims of Crime and Abuse of Power to assist states in 
giving effect to these principles in a domestic context. The handbook con- 
tains practical examples and illustrations on how to implement victim ser- 
vice programs; ensure victim sensitive responses; and develop policies, 
procedures, and protocols for criminal justice agencies and others who 
come into contact with victims. 
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Criminal Law Reform Resources 

Comparative Criminal Procedure 

Ashworth, Andrew. Human Rights, Serious Crime, and Criminal Procedure. London: 
Sweet & Maxwell, 2002. 

Professor Andrew Ashworth delivered the 53rd series of lectures of the 
Hamlyn Trust at De Montfort University, Queen's University, Belfast, and 
Cardiff Law School during November 2001. This book records the themes 
of those lectures, discussing the need to balance human rights with the 
need to address serious criminality. 

Bradley, Craig M., ed. Criminal Procedure: A Worldwide Study. Durham: Carolina 
Academic Press, 1999. 

This source is intended as a reference and a teaching tool to compare crimi- 
nal procedures in different countries and traditions. The countries dis- 
cussed include Argentina, Canada, China, England and Wales, France, 
Germany, Israel, Italy, the Russian Federation, South Africa, Spain, and the 
United States. For each country, the author provides an introduction, then 
discusses the police and domestic criminal procedure law. 

Delmas-Marty, and Mireille, J. R. Spencer, eds. European Criminal Procedures. Cam- 
bridge: Cambridge University Press, 2005. 

This source provides an analysis of criminal procedure in Belgium, Eng- 
land, France, Germany, and Italy. It compares the different systems and 
traditions. Extended essays discuss public prosecutors, rights of victims 
and defendants, evidence, negotiated justice, and media influence. 



Criminal Law Reform Assessment Tools 

American Bar Association. ICCPR Index, http://www.abanet.org/ceeli/special_ 
projects/ iccpr/home.html. 

The ICCPR Index is an assessment tool for measuring a state's legislative 
and programmatic compliance with the International Covenant on Civil 
and Political Rights. 

Rausch, Colette, ed. Combating Serious Crimes in Postconflict Societies: A Manual for 
Policymakers and Practitioners. Washington, D.C.: United States Institute of Peace 
Press, 2006. http://www.usip.0rg/ruleoflaw/projects/serious_crimes.html#download. 

Chapter 2 of this manual discusses the importance of undertaking a com- 
prehensive and thorough criminal justice assessment. It also provides sug- 
gestions on how to conduct such an assessment, includingrecommendations 
on personnel, timing, and methodology. Chapter 3 discusses how to iden- 
tify and assess the legal framework in a post-conflict state. 
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United Nations Office of the High Commissioner for Human Rights. Rule-of-Law 
Tools for Post- Conflict States: Mapping the Justice Sector. New York and Geneva: United 
Nations, 2006. http://www.ohchr.org/engUsh/about/pubhcations/docs/ruleoflaw- 
Mapping_en.pdf. 

The result of two years of consultations with departments and agencies of 
the United Nations, civil society leaders, and national experts, this OHCHR 
report is based primarily on lessons learned in Kosovo, Sierra Leone, and 
East Timor. Topics addressed include assessing whether and how a coun- 
try's justice system contributed to conflict; the prosecution of perpetrators 
of crimes such as genocide, crimes against humanity, and war crimes; the 
establishment of truth commissions; and the vetting and monitoring of 
legal systems established after the end of hostilities. 

United Nations Office on Drugs and Crime. Criminal Justice Assessment Toolkit. 
December 2006. http ://www.unodc.org/unodc/criminal_justice_assessment_ toolkit. 
html. 

The UNODC Criminal Justice Assessment Toolkit is a standardized and 
cross-referenced set of tools designed to enable United Nations agencies, 
government officials engaged in criminal justice reform, and other organi- 
zations and individuals to conduct comprehensive assessments of criminal 
justice systems; to identify areas of technical assistance; to assist agencies 
in the design of interventions that integrate relevant United Nations stan- 
dards and norms; and to assist in training on these issues. The tool kit con- 
tains sixteen separate assessment tools under the broad headings of policing 
(public safety and police service delivery; the integrity and accountability 
of the police; crime investigation; police information and intelligence sys- 
tems), access to justice (the courts; the independence, impartiality, and 
integrity of the judiciary; the prosecution service; legal defense and legal 
aid), custodial and noncustodial measures (the prison system; detention 
prior to adjudication; alternatives to incarceration; social reintegration), 
and cross-cutting issues (criminal justice information; juvenile justice; 
victims and witnesses; and international cooperation). 

Customary/Traditional Systems of Justice 

Chirayath, Leila, Caroline Sage, and Michael Woolcock. Customary Law and Policy 
Reform: Engaging with the Plurality of Justice Systems. July 2005. http://siteresources. 
worldbank.org/INTWDR2006/Resources/477383-n8673432908/Customary_Law_ 
and_Policy_Reform.pdf. 

This work analyzes contemporary critiques of customary legal systems and 
argues that, despite the challenges such systems present, the success of a 
legal reform process depends on engaging with them. The authors draw 
lessons from experiences in Tanzania, Rwanda, and South Africa and pre- 
sent the implications for ongoing policy reform initiatives. 
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Penal Reform International. Access to Justice in Sub-Saharan Africa: The Role of Tra- 
ditional and Informal Justice Systems. 2000. http://www.penalreforni.org/interim/ 
publications/manuals. 

This work discusses the nature, scope, and relevance of traditional and 
informal justice systems in sub-Saharan Africa. It provides examples 
drawn from not only Africa but also South Asia. It also offers guidance on 
the relationship that should exist between a state-run criminal justice sys- 
tem and traditional or informal justice systems and elaborates good-prac- 
tice guidelines for those working with traditional or informal justice 
systems. 

United Kingdom. Department for International Development (DFID). Non-State Jus- 
tice and Security Systems: A Guidance Note. 2004. http://www.gsdrc.org/docs/open/ 
SSAI101.pdf. 

Recognizing the importance of nonstate, or customary, systems of justice 
as complements to formal systems of justice, DFID drafted this note, which 
provides practical guidance on how to work with nonstate systems. 

Law Reform Agencies 

Association of Law Reform Agencies in East and Southern Africa. Best Practices in Law 
Reform. March 2005. http://www.doj.gov.za/alraesa/conferences/papers/s3B_sayers. 
pdf. 

This paper looks at a number of topics and issues relating to law reform 
commissions, including consultants, legal research, consultation, policy 
papers, reports, and the need for publicity in the law reform process. The 
paper concludes with a chart showing the different stages in a law reform 
project. 

Commonwealth Secretariat. Law Reform Agencies: Their Role and Effectiveness. Octo- 
ber 2005. http://www.calras.org/Other/future_commonwealth.htm. 

This document presents an introductory overview of the variety of law 
reform agencies and provides basic information about such agencies. 

Murphy, Gavin. Law Reform Agencies. March 2004. http://www.justice.gc.ca/en/ps/ 
inter/law_reform/index.html. 

This guide examines the role, organization, and operation of reform agen- 
cies in the United Kingdom, Canada, and other Commonwealth countries 
for the purpose of outlining how a new law reform agency might be set up. 
The guide also presents a checklist of questions to be considered when 
establishing a law reform agency. 

New South Wales Law Reform Commission. The Law Reform Process: A Step by Step 
Guide. 2006. http://www.lawlink.nsw.gov.au/lawlink/lrc/ll_lrc.nsf/pages/LRC_aboutl. 
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This guide includes discussion on the special features of law reform com- 
missions and a step-by-step guide to the law reform process. 

Opeskin, Brian, and David Weisbrot, eds. The Promise of Law Reform. Sydney, Austra- 
lia: Federation Press, 2005. 

This book, a collection of writings on law reform from around the world, is 
divided into seven parts and addresses aspects of law reform and law reform 
commissions, including the history, purpose, and function of law reform 
commissions; their institutional design, methods, operations, outputs, and 
outcomes; and mutual assistance among different commissions. The book 
also provides practical examples of law reform in action around the 
world. 

Robertson, Honorary Justice J. Bruce. Law Reform: What Is Our Knitting? How Do We 
Stick to It? 15 March 2005. http://www.lawcom.govt.nz/SpeechPaper.aspx. 

The author, president of the New Zealand Law Commission, draws on the 
example of that body as he traces the history of law reform commissions. 
He also offers recommendations regarding the composition, mission, 
structural and operational framework, and workload of commissions. 

Law Reform Process 

Berkowitz, Daniel, Katharina Pistor, and Jean-Francois Richard. The Transplant Effect. 
January 2001. http://www.sipa.columbia.edu/REGIONAL/HI/lawreview.pdf. 

Drawing on extensive research and empirical data, the authors discuss the 
phenomenon of legal transplants and set out a methodology for employing 
external sources of law through a process of adaptation. 

Bernstein, David S. "Process Drives Success: Key Lessons from a Decade of Legal 
Reform." Law in Transition (Autumn 2002): 2-13. http://www.ebrd.com/country/ 
sector/law/articles/archive/index.htm. 

This article, from an online journal produced by the European Bank for 
Reconstruction and Development, serves as a guide that identifies lessons 
for institutions and agencies that provide legal reform assistance. It argues 
that a successful reform project is one that adapts internationally accepted 
principles and standards to the local legal environment, focuses time and 
resources on implementation and enforcement, and, most importantly, 
works through an open, transparent, and inclusive process. 

Carlson, Scott. Legal and Judicial Rule of Law in Multidimensional Peacekeeping Opera- 
tions. 2006. http://pbpu.unlb.org/pbpu/library/ROL%20Lessons%20Learned%20 
Report%20%20March%202006%20FINAL.pdf. 
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This report reflects on recent experience with judicial and legal reforms in 
United Nations peacekeeping operations, identifies a variety of lessons 
learned, and sets out recommendations for achieving future reforms. 

Hammergren, Linn. Code Reform and Law Revision. Centre for Democracy and Gov- 
ernance, Bureau for Global Programs, Field Support, and Research, U.S. Agency for 
International Development. 1998. http://pdf.dec.org/pdfdocs/pnacd022. pdf#search= 
%22hammergren%2C%20code%20reform%20and%20revision%22. 

This publication discusses the experience of the U.S. Agency for Interna- 
tional Development in code reform and revision in Latin America. The 
author, reflecting on the mixed results of these reform efforts, outlines 
techniques to improve future efforts and to avoid some of the mistakes that 
have been made in the past. 

Inter-American Development Bank. Resource Book on Participation. 1997. http://www. 
iadb.org/ aboutus/VI/resource_book/table_of_contents.cfm?language=english. 

Based on decades of experience in the field of development, this report 
argues that participation can significantly enhance the effectiveness of law 
reform efforts. It elaborates upon the meaning and scope of participation 
and identifies who the stakeholders are, when participation should occur, 
how participation can be facilitated, and what challenges must be over- 
come to ensure a participatory approach. 

Nelken, David, and Johannes Feest, eds. Adapting Legal Cultures. Portland, Oregon: 
Hart Publishing, 2001. 

This book looks at the theory and practice of legal borrowing and adapta- 
tion around the world in the context of different legal cultures. The first 
part of the book examines what is meant by "legal transplantation," weighs 
arguments for and against it, and recounts successes and failures in legal 
transplantation. The second part sets out a number of case studies of legal 
adaptation. 

Legislative Drafting in Plain English 

Australia Office of Parliamentary Counsel. Plain English Manual. 2003. http://www. 
opc.gov.au/about/docs/PEM.pdf. 

The Plain English Movement promotes the drafting of legislation in lan- 
guage that is more accessible both to the legal community and to persons 
to whom the law applies. This manual provides guidance on how to draft 
in a plain English style, including how to plan a draft, aids to understand- 
ing legal provisions, good writing habits, and drafting phrases to avoid. 

TurnbuU, Ian. Plain English and Drafting in General Principles. 1993. http://www.opc. 
gov.au/plain/docs/plain_draftin_principles.rtf 
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This paper discusses the various styles of drafting, including traditional 
drafting, drafting in plain English, and drafting in general principles. 
Examining the relative strengths and weaknesses of each style, the author 
argues in favor of the use of plain English drafting as a means of making 
law easier to understand without sacrificing high standards of precision. 

Legislative Drafting iVIanuals 

Chabot, Elliot C. List of Online Legislative Drafting Resources, http://ili.org/ld/manuals. 
htm. 

This document offers numerous samples of legislative drafting manuals 
that might be helpful when crafting new legislation. 
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Useful Web Sites 

African Commission on Human and Peoples' Rights 

http://www.achpr.org 

The African Charter on Human and People's Rights established this com- 
mission to ensure the promotion and protection of human and peoples' 
rights throughout the African continent. The commission has its head- 
quarters in Banjul, The Gambia. This Web site provides access to docu- 
ments and resolutions of the commission, including "Respect for and 
Strengthening of the Independence of the Judiciary." 

Council of Europe, Human Rights Handbooks Homepage 

http://www.coe.int/t/e/human_rights/handbookse.asp 

This Web site contains links to eight handbooks on various human rights, 
including the right to respect for family and private life (relevant to search, 
seizure, and covert surveillance in criminal investigations), the right to a 
fair trial, the right to liberty and security of the person, the prohibition of 
torture, and the right to life. 

Egmont Group 

http://www.egmontgroup.org 

The Egmont Group is an informal network of international financial intel- 
ligence units that cooperate and share information, training, and expertise. 
This Web site contains resources relevant to combating money laundering 
and financing of terrorism through the establishment of financial intelli- 
gence units. 

European Court of Human Rights (ECHR) 

http://cmiskp.echr.coe.int/gentkpss/gen-recent-hejud.asp 

This Web site provides access to the documents and jurisprudence of the 
ECHR. 

Financial Action Task Force on Money Laundering (FATF) 

http://www.fatf-gafi.org 

Created in 1989, FATF is an intergovernmental body whose purpose is the 
development and promotion of national and international policies to com- 
bat money laundering and terrorist financing. 
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InterAmerican Court of Human Rights 

http://www.corteidh.or.cr/ 

This Web site provides access to the documents and jurisprudence of the 
InterAmerican Court of Human Rights. 

International Committee for the Red Cross (ICRC) 

http://www.icrc.org 

This Web site provides access to resources regarding the background, ser- 
vices, and mission of the ICRC. It also references international humanitar- 
ian law and provides access to a treaty database on the topic. According to 
international law, ICRC officials may decline to cooperate with investi- 
gative or judicial inquiries as part of their immunity from testifying. For 
more information on this privilege, see Rona, Gabor, "The ICRC Privilege 
Not to Testify: Confidentiality in Action," International Review of the 
Red Cross no. 845 (March 2002): 207-219. The article is available on this 
Web site. 

International Criminal Court (ICC) 

http://www.icc-cpi.int/home.html&l=en 

The ICC is an independent, permanent court that tries persons accused of 
serious international crimes, particularly genocide, crimes against human- 
ity, and war crimes. This Web site includes the basic legal documents and 
jurisprudence of the ICC. 

International Criminal Tribunal for the Former Yugoslavia (ICTY) 

http://www.un.org/icty 

The United Nations Security Council established the ICTY in 1993 to 
address the serious violations of international humanitarian law commit- 
ted in the former Yugoslavia since 1991. This Web site includes the basic 
legal documents and jurisprudence of the ICTY on genocide, crimes against 
humanity, and war crimes. 

International Criminal Tribunal for Rwanda (ICTR) 

http://www.un.org/ictr 

The United Nations Security Council established the ICTR in 1994 to pros- 
ecute persons responsible for genocide and other serious violations of 
international humanitarian law committed in the territory of Rwanda in 
1994. This Web site includes the basic legal documents and jurisprudence 
of the ICTR on genocide, crimes against humanity, and war crimes. 
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International Money Laundering Network (IMoLIN) 

http://www.imolin.org/imolin/index.htinl 

IMoLIN is an Internet-based network assisting governments, organiza- 
tions, and individuals in the fight against money laundering. IMoLIN was 
developed with the cooperation of the world's leading anti-money laun- 
dering organizations. This Web site includes a database on money launder- 
ing legislation and regulations throughout the world, an electronic library, 
and a calendar of events in the anti-money laundering field. 



Plain English Campaign 

http://www.plainenglish.co.uk/drafting.htm 

This site discusses and provides resources on the Plain English Movement, 
a movement that promotes the drafting of legal documents in easily com- 
prehensible language. 

Privacy International (PI) 

http://www.privacyinternational.org 

PI is a human rights group formed in 1990 as a watchdog on surveillance 
and privacy invasions by governments and corporations. This Web site 
provides a wide range of materials on privacy-related matters, such as com- 
munication surveillance, data protection and privacy laws, financial sur- 
veillance, freedom of expression, and antiterrorism activities. 

Special Court for Sierra Leone 

http://www.sc-sl.org/ 

The government of Sierra Leone and the United Nations jointly established 
the Special Court for Sierra Leone. It is mandated to try those who bear the 
greatest responsibility for serious violations of international humanitarian 
law and Sierra Leonean law committed in the territory of Sierra Leone since 
November 30, 1996. This Web site provides information about the court's 
organs, documents, and cases. 

Terrorism, Transnational Crime, and Corruption Center 

(TraCCC), American University 
http://www.american.edu/traccc 

TraCCC is devoted to teaching, research, training, and formulating policy 
advice in transnational crime, corruption, and terrorism. TraCCC's funda- 
mental goal is to better understand the causes and scope of transnational 
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crime and corruption and to propose well-grounded policy to reduce and 
eliminate these problems. This Web site contains numerous publications 
and online resources on terrorism, transnational crime, and corruption. 

Transparency International 

http://www.transparency.org 

Transparency International is a global civil society with the mission to 
create change toward a world free of corruption. This Web site provides 
numerous research briefs, tools, and other publications on combating 
corruption. It also contains region- and country-specific information on 
corruption. 

United Nations Human Rights Committee 

http://www.unhchr.ch/html/menu2/6/hrc.htm 

The Human Rights Committee monitors the implementation of the Inter- 
national Covenant on Civil and Political Rights and its protocols in the 
territory of states parties. The committee, composed of eighteen indepen- 
dent experts, convenes three times a year for three-week sessions, normally 
in March at the United Nations headquarters in New York, and in July and 
November at the United Nations Office in Geneva. This Web site provides 
access to the rules of procedures, sessions, individual complaints, official 
records, and press releases of the committee. 

United Nations Office on Drugs and Crime (UNODC) 

http : //www.unodc .org 

UNODC is a global leader in the fight against illicit drugs and international 
crime. Established in 1997, it is mandated to assist member states in their 
struggle against illicit drugs, crime, and terrorism. 

United Nations Office on Drugs and Crime, Anti-Corruption 
Resource Guide 

http://www.unodc.org/unodc/event_2004-12-09_l_resource_guide.html 

This Web site is an anticorruption resource with information on cor- 
ruption and conflict, asset looting and the laundering of proceeds of 
corruption, corruption in international organizations, political corrup- 
tion, corruption within the justice system, corruption in the private sector, 
corruption and organized crime, the United Nations Convention against 
Corruption, criminalization and enforcement, international cooperation 
and asset recovery, and technical assistance by UNODC in combating 
corruption. 
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United Nations Office on Drugs and Crime, Handbool<s 
and iVIanuals on the United Nations Standards and Norms 
in Crime Prevention and Criminal Justice 

http://www.unodc.org/unodc/criine_cicp_standards_manuals.html 

This Web site collates the various handbooks and manuals on crime pre- 
vention and criminal justice produced by the United Nations. It includes 
resources on pretrial detention, prisons, criminal justice standards for 
peacekeeping police, juvenile justice, justice for victims and abuse of power, 
domestic violence, computer-related crime, extradition, and mutual legal 
assistance. It also contains links to the United Nations Special Rapporteur 
on Torture, the United Nations Committee against Torture, the Human 
Rights Committee, the Committee on the Rights of the Child, the Com- 
mittee on the Elimination of All Forms of Discrimination, the United 
Nations Working Group on Contemporary Forms of Slavery, the United 
Nations Special Rapporteur of the Commission on Human Rights on the 
Sale of Children, Child Prostitution and Child Pornography, and the 
United Nations Special Rapporteur on Violence against Women, Its Causes 
and Consequences. 

United Nations Office of the High Commissioner for 
Human Rights (OHCHR) 

http://www.unhchr.ch 

A department of the Secretariat of the United Nations, OHCHR is man- 
dated to promote and protect the enjoyment and full realization of all 
rights established in the Charter of the United Nations and in international 
human rights laws and treaties. The home Web site includes links to such 
treaty bodies as the Committee on the Rights of the Child, the Human 
Rights Committee, and the Committee against Torture, and other special 
mechanisms such as the Special Rapporteur on Violence against Women 
and the Special Rapporteur on Torture. This Web site also contains the full 
text of the universal human rights instruments. 

University of iVIinnesota Human Rights Library 

http://wwwl.umn.edu/humanrts/links/alphalinks.html 

This site compiles various human rights documents, links, reports, and 
projects. Its list is alphabetized by topic. 
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World Bank Anti-Money Laundering and Combating the 
Financing of Terrorism 

http://wwwl.worldbank.org/finance/html/amlcft 

This Web site contains a variety of documents, publications, and other 
resources on money laundering and the financing of terrorism. 

World Bank Anticorruption 

http://www.worldbank.org/anticorruption 

This Web site discusses various anticorruption strategies and provides 
information on tools, resources, and country and regional approaches to 
corruption. 
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Accused 

co-accused, benefits of appeals, 405-06 

defined, 35, 38 

evidence obtained in violation of rights, 

exclusion, 347-52 
family members not required to testify 

against, 364-65 
indictment, joinder of accused persons, 

139,312 
mental health examinations, 245-46 
mental incapacity of, 148-52, 246 
physical examinations, 239-43 
rights (See Fair trial rights; Freedom 

from self-incrimination; Right to 
counsel) 
statement at trial, 338, 341-42, 367-68 
summons by courts, 75-78 
as witness, 367-68 
Acquittal, appeals. See Appeals 
Acquitted persons, status of, 384-85 
"Active exploitation" standard, 351 
Adopted children, 45, 256 
Adopted parent, 45, 256 
Afghanistan, 6 
African Charters 

Human and Peoples' Rights, on, 59, 105, 
110, 118, 122, 124, 128, 281-82, 
395 
Rights and Welfare of the Child, on, 40, 
459-60,467 
African Commission Resolutions 
Guidelines and Measures for the 

Prohibition and Prevention of 
Torture, Cruel, Inhuman or 
Degrading Treatment or 
Punishment in Africa, on, 171,353 
Respect and Strengthening of the 

Independence of the ludiciary, 
on, 59 
African Union Principles and Guidelines on 
the Right to a Fair Trial and Legal 
Assistance in Africa, 124-26 
Air space, territoriality of, 44 
Angola, 6 

Appeals, 395-409. See also Interlocutory 
appeals 
appeal statement, 400-02 



co-accused, benefits of, 405-06 

criminal investigations, discontinuation 
of or failure to initiate, 165 

cross-appeal, 401-02 

detention, 311 

discontinuation of, 403 

errors and miscalculations in trial court 
judgments, 389 

grounds of, 397-400 

leave to appeal defined, 396 

notification of respondent, 401-02 

orders for anonymity, 271 

orders for protective measures, 263-65 

prosecutors, by, 395-96 

responses to, 401-02 

restrictive measures other than 
detention, 311 
Appeals court, 56-58 

competence regarding detention of 
convicted persons, 403 

convicted persons, duties regarding 
detention of, 403 

deliberations of, 405-06 

hearings, 403-04 

judges (appeals court panels), 57-58 

judgment on appeal, pronouncement of, 
407-08 

president, 57 

presiding judge, 58 

registry, 70-71 

reopening of criminal proceedings, 
414-15 

retrial orders, 405-06 

sitting en banc defined, 406 

staff, 72 

subject matter jurisdiction, 56 

territorial jurisdiction, 56 

trial records, transmission to, 402-03 

written judgments, preparation and 
release, 58,408-09 
Appellant defined, 402 
Application defined, 35, 38-39 
Appropriate adult defined, 180 
Arab Charters, Human Rights, on, 105-07 
Arbitrary arrest or detention defined, 281 
Arrest, 281-91. See also House arrest 

defined, 35, 39, 283, 285 
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freedom from arbitrary arrest, 281-82 

presumption of liberty, 281-82 

procedure upon, 286-90 

provisional arrest prior to extradition, 
445-47 

review of legality of, 292-93 

unlawful arrest, allegations of, 292-93 

under warrant, 284-86 

without warrant, 282-84 
Arrested persons 

access to doctors, 287, 289 

allegations of mistreatment or unlawful 
arrest or detention, 292-93 

arrested defined, 199, 201 

consular support for, 287, 289 

defined, 35 

detention (See Detention) 

information provided to upon arrest, 
286-90 

information regarding provided to family 
members, 286, 288 

juveniles, 474-75 

questioning of, 290 

right to counsel, 288 
Audio recordings, 169-71 
Autopsy defined, 248 
Avoid harm defined, 471 

Bail 

grounds for, 296-97 

prosecutorial applications for, 301-06 

provision of, 297-98 

warrants for, 294, 298-300, 304 
Balance of probabilities, 43, 304, 321 
Bangalore Principles of Judicial Conduct, 59, 

63,65-66,68 
Beijing Rules, 40, 459-60 
Beneficum caohesionis principle, 406 
Beyond reasonable doubt, 43, 338 
Biometric data, 242 
Book of evidence, 324 
Bosnia and Herzegovina, 144, 252, 264 
Brahimi Report, 7-8 
Burden of proof, 220, 304, 336, 422 
But-for link (evidence), 351 

Cambodia, 6-7, 62, 102 
Cassation defined, 396 
Child victims and witnesses 

child-sensitive approach to questioning, 

374-75 



further reading and resources, 504 
solemn declarations (oath), 368-69 
statements not under oath, 381-83 
Children. See also Juveniles 
adopted children, 45, 256 
"best interests" of, 466-67, 474 
child defined, 35, 39-40, 374 
interests of, 117 
violence against, 93-94 
Close protection defined, 252 
Coastal seas, territoriality of, 44 
Coercion, freedom from 
fair trial rights, 110-11 
rights during questioning, 177-78, 349, 
353 
Collaborators of justice, 272-73 
Commercial records defined, 213 
Competent, 35, 403 
Competent legislative authority defined, 35, 

40 
Computer systems and data. See also 
Cybercrime 
computer data 

access to, 209-11 
defined, 206, 210-11 
expedited preservation of, 204-07 
noncompliance, penalties, 207 
computer systems 
defined, 210 
point of access, identification of 

subscriber, owner, or user of, 
207-09 
noncompliance, penalties, 209 
seizure, 209-11 
data preservation defined, 207 
data retention defined, 207 
data-storage medium defined, 211 
Conditional release, 392-94, 479-80 
Conditional release panel defined, 394 
Confession evidence, 349-50 
Confiscation, 422-26 
defined, 218 
proceeds of crime or of property of 

corresponding value, 424 
property, equipment, or other 
instrumentalities, 423 
third persons, rights, 425-26 
Connexite, 312 
Consent issues, 356-59, 473 
Consular support for arrested persons, 287, 
289 
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Content data defined, 225 
Controlled delivery defined, 225 
Conventions. See also European 

Conventions; Inter-American 
Conventions 
American Convention on Human Rights, 

59, 105-08, 110, 112-14, 117-18, 

120-22, 124-25, 222, 284, 288, 

297,395,460,481-82,489 
Arab League Convention on Mutual 

Assistance in Criminal Matters, 

427 
Corruption, against, 43, 213-14, 218-21, 

252-53, 422, 428, 430, 432-36, 

438-41,447,451,453 
Council of Europe (See Council of 

Europe) 
Economic Community of West African 

States (See Economic 

Community of West African 

States) 
Elimination of All Forms of Racial 

Discrimination, on, 105-06 
Elimination of Discrimination against 

Women, on, 106 
Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances, against, 

219 
International Convention on the 

Protection of All Persons from 

Forced Disappearances, 289 
Protection of All Persons from Forced 

Disappearance, on, 483 
Rights of the Child, on, 39-40, 59, 110, 

459-60, 467, 474-75 
Suppression of the Financing of 

Terrorism, for, 219 
Torture Convention, 110, 348, 352, 452 
Transnational Organized Crime, against, 

213-14, 218-22, 252-53, 272, 

428-30, 432-36, 438-41, 447, 

451,453 
Vienna Convention on Consular 

Relations, 289 
Convicted persons, 35, 392, 403 

appeals (See Appeals) 
Cooperative witnesses, 271-80 
defined, 272-74 
hearings, 276-78 

records and record keeping, 278-79 
immunity from prosecution, 271-73 



liability for false testimony of, 279-80 
use in securing convictions, 381-82 
Corporate responsibility. See Legal persons 
Corruption, 225, 500, 505-07 
Council of Europe 

Convention on Cybercrime, 205-07, 

210-11,222,225,430 
Convention on Laundering, Search, 

Seizure and Confiscation of the 
Proceeds of Crime and the 
Financing of Terrorism, 214, 221, 
422 
recommendations 

19, Role of Public Prosecution in the 
Criminal Justice System, 90 
No. R (85) 11, Position of the Victim 
in the Framework of Criminal 
Law and Procedure, 131-32 
No. R (94) 12, Independence, 

Efficiency and Role of Judges, 
59 
Courts, 47-88. See also Appeals court; 
Judges; Trial courts 
administration of, 73-81 

further reading and resources, 515 
change of location, 85-86 
organization of, 48 
personnel, 69-72 
president, 69-70 
proceedings, 81-88 
records and record keeping, 82-85 
sanctions, 86-88 
service of documents, 73-74 
specialized courts, 48 
submissions to, 73 
summonses (See Summonses) 
vice president, 69 
Covenants, Civil and Political Rights, on, 41, 
59, 105-08, 110, 112-18, 120-22, 
124-25, 177, 222, 281-82, 284, 288, 
297, 395, 467, 481-82, 488-89 
Covert surveillance, 222-24 

destruction of unused materials from, 

234-35 
entrapment prohibited, 233 
execution of, 231-32 
extension of warrant, 233-34 
general provisions, 224-25 
noncompliance with warrant, 230, 232 
service providers, implementation of 
warrants for, 231-32 
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under warrant, 227-30 
without warrant in exigent 

circumstances, 226-27 
Crime, further reading and resources, 

500-02 
Criminal contamination defined, 475 
Criminal dispositions, 464, 521-22 
Criminal investigations, 153-280 
accused (5ee Accused) 
conduct of, 154-55 
criminal offenses, reporting, 156-57 
discontinuation of, 162-65 
evidence {See Evidence) 
further reading and resources, 500-02, 

504-14 
initiation of, 158-60, 164-65 
investigation defined, 36 
measures prior to formal initiation of, 

157-58 
participation in by victims, 135 
prosecutor's discretion not to initiate, 

160-61, 165 
purpose of, 154 

records and record keeping, 153, 167-73 
actions by police and prosecutor, 

167-68 
audio or video recordings, 169-71 
questioning of suspects or other 
persons, 169-73 
retention, security, and storage of 

information and evidence, 166 
suspects (See Suspects) 
suspension of, 161-62, 164-65 
unlawful deprivation of liberty, 487 
witnesses {See Witnesses) 
Criminal law reform 

guiding principles for, 27-31 

assessment of existing laws and 

systems, 27-28 
breadth and inclusivity of process, 30 
continuing nature of legal reform, 31 
coordination by single independent 

body, 29 
holistic nature of criminal law reform, 

28-29 
realistic time frames, 30 
resource and financial implications, 3 1 
transplantation of legal models, 30 
prior efforts, 6-7 
Criminal law reform resources 
assessment tools, 524-25 



comparative criminal procedure, 524 
customary/traditional systems of justice, 

525-26 
law reform agencies, 526-27 
law reform process, 527-28 
legislative drafting in plain English, 

528-29 
legislative drafting manuals, 529 
Criminal responsibility 
admission of, 143-52 

mental incapacity of suspect or 

accused, 148-52 
proceedings, generally, 143-45 
time limits, 146-47 
criminally responsible defined, 382 
determination of, 386 
juveniles found to be criminally 
responsible, 464 
Cross-appeals, 401-02 
Cross-examination, 35, 40-41, 342-43 
Cruel, inhuman, or degrading treatment 
defined. 111 

excluded evidence, 352-53 
freedom from (fair trial rights), 1 10-11 
rights during questioning, 177-78, 349, 
353 
Cybercrime, further reading and resources, 
500,507 

Day defined, 35, 41 

Deaf persons, questioning, 179-80 

Deaf witnesses, solemn declarations (oath), 

369 
Declarations 

American Declaration of the Rights and 
Duties of Man, 59, 107, 120, 222, 
281 
Basic Principles of Justice for Victims of 

Crime and Abuse of Power, of, 44 
Cairo Declaration of Human Rights in 

Islam, 281 
Human Rights of Individuals Who Are 
Not National of the Country in 
Which They Live, on, 289 
Protection of All Persons from Being 

Subjected to Torture and Other 
Cruel, Inhuman or Degrading 
Treatment or Punishment, 
352-53 
Protection of All Persons from Enforced 
Disappearances, 284 
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Right to a Fair Trial and a Remedy, on 

the, 59 
Rights of the Child, on, 459 
Universal Declaration of Human Rights, 

59, 106, 110, 115, 122, 125 
Universal Islamic Declaration of Human 
Rights, 106-07, 222, 281 
Defense. See also Right to counsel 
access to records, 168, 172 
defined, 35 

disclosure obligations, 329-31 
fair trial rights, 114 
Defense service, 99-102 
Defense unit (legal aid), 100-01 
Definitions, 35-46 
Degrading treatment defined, 243 
Democratic Republic of Congo, 62 
Deprivation of liberty 

legality of, right to review (See Habeas 

corpus) 
unlawful, 487-89 
Derivative evidence, 351-52 
Destined for use in defined, 220 
Detention 
appeals, 311 
bail (See Bail) 
conditions of, 291, 296 
continued detention hearings, 306-07 
convicted persons, duties of appeals 

court regarding detention of, 403 
defined, 35, 41 
detained defined, 199, 201 
detained persons, 41, 118-20 
detainee defined, 35, 41 
detention on remand defined, 41 
freedom from arbitrary detention, 281-82 
grounds for, 295-96 
hearings and trials 
determinations, 304 
duties of judges, 310-11 
initial hearing, 292-93 
issues at, 310-11 
issues during trials, 310-11 
judges' duties at hearing and trial, 310-11 
juveniles, 475-76 

prosecutorial applications for, 301-06 
provisional detention, persons on scene 

of criminal offense, 187 
restrictive measures in lieu of (See 

Restrictive measures other than 
detention) 



time limits, 307-08 
extensions, 308-10 

unlawful detention, allegations of, 
292-93 

warrants for, 77, 294-95, 301-02, 305, 
311 
Detention authorities, 36, 81 
Detention center defined, 36, 41 
Direct examination, 36, 40-41, 342-43 
Disclosure. See Evidence: disclosure 
Discovery. See Evidence: disclosure 
Dispositions, juveniles, 464, 478-79 
Doctors 

arrested persons, access to, 287, 289 

defined, 36, 42-43 

determination of age of juveniles, 465 
Document defined, 36 
Document servers, duties, 74 
Domestic violence 

assistance to victims, 137 

further reading and resources, 508 

interviews of female victims, 181-82 

reports of, 157 

victims, rights of, 155 
Double jeopardy, 160, 385, 395 

exceptions, 139 
Drug offenses, further reading and 

resources, 500 
Due process, further reading and resources, 

499,515-17 
Duress, freedom from 

fair trial rights, 110-11 

rights during questioning, 177-78, 349, 
353 
Duty to prosecute defined, 94 
Dwellings, 190 

searches {See Searches: of premises and 
dwellings) 

East Timor 

absence of forensic pathology expertise, 

41-42, 151 
admission of criminal responsibility, 144 
criminal law reform efforts, 6-7 
defense unit (legal aid), 100 
evolution of Model Codes project, 9 
legal aid, 102 

monitoring of court proceedings, 84 
as recognized state, 44 
search of persons, 200 
specialized courts, 48 
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Economic Community of West African 
States 
Convention on Extradition, 441, 444-46, 

451-53,455-58 
Convention on Mutual Assistance in 
Criminal Matters, 427 
El Salvador, 46 

Equal protection of the law, 105 
Equality before the law, 105-06 
Equality of arms principle, 89, 100, 114, 116, 

121,324 
Equality of treatment, 105 
European Committee for Prevention of 

Torture and Inhuman or Degrading 
Treatment or Punishment (CPT), 
129-30, 170, 177, 289-90, 293 
European Conventions 

European Convention on Mutual 

Assistance in Criminal Matters, 
430 
Extradition, on, 441, 444-46, 451-58 
Human Rights and Fundamental 

Freedoms, on, 59, 102, 109, 120, 
123 
Mutual Assistance in Criminal Matters, 

on, 427 
Protection of Human Rights and 

Fundamental Freedoms, for, 
112-18, 121-22, 124-25, 128, 222, 
282, 284, 288, 296, 382, 395, 481- 
82,488-89 
European Court of Human Rights, 61, 66, 
106-07, 109, 111, 116-17, 119, 121, 
123, 125, 177-78, 196, 222-23, 230, 
243, 264-65, 282, 284, 296, 298, 378, 
382,422,484,486 
European Prisons Rules, 289 
Evidence, 174-251, 316-31. See also Rules of 
evidence; Searches; Seizure 
computer systems and data {See 

Computer systems and data) 
confession evidence, 349-50 
costs of collection, 175 
covert surveillance or investigation {See 

Covert surveillance) 
defined, 36 

derivative evidence, 351-52 
disclosure after confirmation hearing 
and prior to trial, 324-31 
breach of obligations by prosecutor or 
defense, 331 



materials in prosecutor's possession 

or control, 325-26 
matters not subject to, 326-27 
names of defense witnesses, 330 
names of prosecution witnesses, 

328-29 
obligations on defense, 329-30 
restrictions on, 327-28 
disclosure prior to confirmation hearing, 

314,316-17 
expert witnesses {See Expert witnesses) 
fingerprints, 188 

forensic {See Forensic investigations) 
hearsay evidence defined, 345 
information gathering, 187-88 
inspection of vehicles, 200-01 
investigative measures, 182-87 
orders {See Orders) 
photographs, 188 
production orders, 212-13, 362 
property, preservation of, 213-14 
provisional detention, persons on scene 

of criminal offense, 187 
questioning {See Questioning) 
records and record keeping, 199-201 

seized objects and documents, 185-86 
retention, security, and storage of, 166 
suspicious transactions, freezing of, 

213-14 
telecommunications systems and data 
{See Telecommunications 
entries) 
unique investigative opportunities, 

250-51 
victims, access to, 135 
warrants {See Warrants) 
Evidence room defined, 166 
Exclusionary rules. See Rules of evidence: 

excluded evidence 
Exhumation defined, 248 
Existing laws, revision of, 14 
Expert witnesses, 235-38 

computers and computer data, 211 

defined, 36 

evidence, 235-38 

failure to appear in trial court, 

consequences of, 366-67 
summonses, 78-81 
Extradition, 441-58 

application of treaties and the MCCP, 
442 
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costs of, 457-58 

defined, 442 

further reading and resources, 500, 
520-21 

hearings, 51, 447-54 

instituting, 443-45 

requests for, 443-58 

concurrent requests, 457 
from a foreign state, 458 
grounds for, 447-48, 451-53 
provisional arrest prior to, 445-47 
refusal of, 448, 451, 453-54 

rule of specialty, 456 

surrender to requesting state, 455-56 
Extraordinary legal remedy. See Reopening 
of criminal proceedings 

Fair hearings, 115-18, 334 
Fair trial rights, 105-21 

accused's presence during hearings, 

trials, and sentencing, 115-18, 
334-35, 383-84, 387, 447, 450 
assistance from interpreter, 112 
detained persons, trial within a 

reasonable time or release, 
118-20 
equality before the law and courts, 

105-06 
examination of witnesses, 120-21 
fair and public hearing, 115-18, 334 
freedom from coercion, duress, threat, 
torture, or cruel, inhuman, or 
degrading treatment, 110-11 
freedom from discrimination, 106-07 
further reading and resources, 499, 

515-17 
information on charges, 113 
judge's presence during trial, 336 
preparation of defense, 114 
presumption of innocence, 107-08 
privilege against self-incrimination, 

108-09 
right to silence, 108-09 
trial without undue delay, 118-20 
juveniles, 467-68 
Family members, 256, 286, 288, 364 
Financial records defined, 213 
Fingerprints, 188 
Firearms, offenses involving, further 

reading and resources, 502 
Foreign country defined, 44 



Forensic autopsies defined, 248 
Forensic investigations, 239-49 

autopsy and exhumation, 246-49 

DNA analysis, 244-45 

further reading and resources, 504-05 

mental health examination of suspect or 
accused, 245-46 

physical examination of suspect or 
accused, 239-43 
Forensic pathologists, 36, 151, 248 
Forensic pathology, generally, 41-42 
Forfeiture defined, 218 
Free system of evidence, 345 
Freedom from arbitrary arrest, 281-82 
Freedom from discrimination, fair trial 

rights, 106-07 
Freedom from self-incrimination 

suspect's or accused's, 108-10, 173, 177, 
181,288,292,330,339 

witness's, 259, 370 
Freezing defined, 218 
Friends of the court, 238, 245 
"Fruits of the poisonous tree" doctrine, 351 
Full immunity defined, 272 
Functional independence defined, 61 

Gender violence, 93-94 
Grounded suspicion defined, 43 
Guidelines 

Forensic Psychologists, for, 151 
Prevention of Juvenile Delinquency, for, 

40,459 
Protection of Juveniles Deprived of Their 

Liberty, for, 40, 459 
Role of Prosecutors, on, 90, 94-96 

FFabeas corpus, 481-87 
defined, 484 
motion for 

assignment to a judge, 483 
date of hearing, 485 
filing procedures, 482-83 
hearing on, 485-87 
initial review of, 484-85 
FFead of the competent authority responsible 
for authorizing extradition defined, 
454 
FFearsay evidence defined, 345, 377 
"FFot pursuit" exception, 283 
FFouse arrest 

continuation, hearings, 306-07 
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issues at trials, 310-11 
time limits, 307-10 
warrant for, 305 
Human rights, 15, 499-500, 503 

Impeachment, of witnesses, 379-80 
Imprisonment, supervision by trial courts, 

392 
In flagrante delicto defined, 283 
Indictment 
amendment 

after confirmation hearing, 322-23 
prior to confirmation hearing, 318-19 
confirmation hearings, 319-22 

waiver, 317-18 
defined, 36 
form and content, 42 
joinder of accused persons, 139, 312 
joinder of criminal offenses, 313 
notification of suspect, 315-16 
presentation and confirmation prior to 

confirmation hearing, 314-15 
receipt by court, 315-16 
suspect's response, 317 
Information technology data defined, 206 
Inhuman acts defined, 243 
Insanity defense, 151 
Institutional independence defined, 61 
Intangible defined, 214, 221 
Inter-American Conventions 

Extradition, on, 441, 444-45, 447, 451-58 
Forced Disappearance of Persons, on, 284 
Mutual Legal Assistance in Criminal 

Matters, on, 427 
Prevent and Punish Torture, to. 111, 352 
Interests of a child, 117 

"best interests," 466-67, 474 
Interests of justice, 117, 144-45, 161, 164 
Interlocutory appeals, 418-21 
defined, 36, 42,418 
determination of, 420-21 
procedure for Seeking, 420 
warrants for detention, continued 

detention, or restrictive measures 
other than detention, 311 
when permitted, 396 
International Committee of the Red Cross 

(ICRC), 349, 355 
International Criminal Court, 348, 396, 442 
Rules of Procedure and Evidence, 355, 
357-58,404 



International criminal law, further reading 

and resources, 502-03 
International Criminal Police Organization 

(INTERPOL), 431-32, 445 
International Criminal Tribunal for 
Rwanda, 255, 274, 348, 396 
Rules of Procedure and Evidence, 346 
International Criminal Tribunal for the 

former Yugoslavia (ICTY), 264-65, 
274,348,355,396 
Rules of Procedure and Evidence, 312, 
346 
International human rights standards, 

amending laws to comply with, 15 
Interpreters, assistance from 
fair trial rights, 112 
during questioning, 179-80, 289 
Intimidated witness defined, 252 
Iraq, specialized courts, 48 

Joinder of accused persons, 139, 312 
Joinder of criminal offenses, 313 
Joint and separate trials, 339 
Judges, 59-68. See also Appeals court; 
Courts; Trial courts 
admission of criminal responsibility, 

accepting, 144-45 
detention hearings and trials, duties, 

310-11 
impartiality 

disqualification for lack of, 66-67 
excusal for lack of, 64-66 
further reading and resources, 518-19 
generally, 59-60, 63-64 
independence 

further reading and resources, 518-19 
generally, 59-62 
insulation from pressure, 62-63 
public confidence in, 68 
trials, duties (See Trials) 
Jurisdiction defined, 36 
Jury system, 51 

Juvenile diversion programs, 469-70 
Juvenile justice, 459-80 
aim of, 466 

application of MCCP, 461 
dispositions, 478-79 

juveniles found to be criminally 
responsible, 464 
further reading and resources, 519-20 
jurisdiction, 464 
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principles applicable to, 466-68 
proceedings in court, 477 
records and record keeping, 478 
special judicial panels, composition and 

duties of, 462-63, 472, 477-80 
Juveniles. See also Children 
arrests of, 474-75 
competence to stand trial, 150 
conditional release from imprisonment, 

479-80 
consent issues, 473 

contact with police and prosecutor, 471 
defined, 36, 39-40, 459 
detention, 475-76 
determination of age, 464-65 
fair trial rights, 467-68 
physical examinations, 473 
questioning of, 471-72 
review of arrests, 475 
right to counsel, 472-74, 477 
right to privacy, 467-68, 477 
warrants and orders against, 472-73 

Kenya, 101 
Kosovo 

absence of forensic pathology expertise, 
42,245 

admission of criminal responsibility, 144 

cooperative witnesses, 273 

covert surveillance in, 222-24 

criminal law reform efforts, 6-7 

detention, periodic review of, 307 

evolution of Model Codes project, 9 

judicial independence, 62-63 

Juvenile Justice Code, 469-70 

legal aid, 101-02 

monitoring of court proceedings, 84 

victim assistance units, 137 

witness anonymity, 264 

witness protection, 252 

Latimer House Guidelines for the 

Commonwealth, 59 
Laundering of money, further reading and 

resources, 500, 508 
Legal advice defined, 100 
Legal assistance (legal aid) rights. See Right 

to counsel 
Legal framework, need for, 5-6 
Legal persons, prosecution of, 138-42 
defense counsel for, 140 



further reading and resources, 521 

indictment, contents of, 141 

opening statements at trial, 141-42 

proceedings against, 138-39 

representatives for, 139-40 

service of documents and other court 
materials, 141 

written judgments against, 142 
Legal representation defined, 100 
Lesser included offense defined, 382 
Letters rogatory defined, 432 
Liberia 

compensation of judges and juries, 51 

criminal law reform efforts, 6 

evolution of Model Codes project, 9 

forensic pathology expertise, 41-42 

judicial independence, 62 

legal aid, 102 

monitoring of court proceedings, 84 
List model (legal aid), 100 

Malawi, 101 

Medical assistance, rights of victims, 136-37 

Medical examinations. See Physical 

examinations 
Medical professional defined, 36, 42-43 
Mental health 

accused's, mental incapacity of, 148-52, 
246 

declaration of mental incompetence, 
148-49 

juveniles, competence to stand trial, 150 

mental incompetency plea, 150 

suspects, mental incapacity, 148-52 
Mental health examinations, 245-46, 363 
Mentally disordered or otherwise mentally 

vulnerable persons, 151, 180 
Military members, summonses, 81 
Miscarriage of justice, compensation 

mechanism for, 488-89 
Mistreatment of arrested persons, 292-93 
Model Code of Criminal Procedure (MCCP) 

defined, 36 

juvenile justice, 461 

mutual legal assistance, 428-29 

potential uses of, 15, 17 

publication, 10, 42 

purpose, 45-46 

synopsis, 19-25 
Model Codes 

potential uses of, 13-18 
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existing laws, revision of, 14 
international human rights standards, 
amending laws to comply 
with, 15 
Rome Statute, amending laws to 

comply with, 17 
special tribunals to address past 

abuses, 17-18 
transitional laws, creating, 15-16 
vulnerable groups, protection of, 16-17 
tailoring to needs of post-conflict states, 
11-13 
Model Codes for Post-conflict Criminal 

Justice. See specific code 
Model Codes project 
evolution of, 8-9 
overview, 5-10 

publication of model codes, 10 
Model Criminal Code (MCC) 

appeals court deliberations, 405 

appeals statement, filing, 401 

computer and telecommunications data, 

preservation of, 205-06 
conditional release, 394 
confiscation, 422-24 
cooperative witnesses, 272, 278, 280 
covert surveillance, 229-30, 232 
criminal responsibility over legal 

persons, 138-42, 145 
defined, 36 

disclosure by defense, 329-30 
errors of law, 398 

evidence of sexual violence, 358-59 
excluded evidence, 352 
extradition, 447, 453-54 
final judgment, 385 

indictment confirmation hearings, 320 
investigations, grounds barring initiation 

of, 159-60 
juvenile justice, 459-60, 464-65, 478-79 
mental health examinations, 245-46 
mental incapacity of suspect or accused, 

148, 151 
mutual legal assistance, 435 
penalties and orders, 386-87, 391 
potential uses of, 14, 16, 18 
prosecutors, duties of, 93 
publication, 10, 42 
reporting of criminal offenses, 157 
restrictive measures other than 
detention, 300 



right to self-defense, 123 
search and seizure, 189 
search of persons, 196 
summonses, 76, 79-80 
suspension of investigation, 161 
temporary seizure, proceeds of crime or 
property used in crime, 218-19, 
221,223 
trial courts 

composition, 51 
deliberations, 382 
jurisdiction, 49 
sanctions for misconduct, 87 
warnings issued by, 371 
trial procedure, 338 
victims' rights, 132 
witness anonymity, 269 
witness protection, 253, 255, 259 
witnesses, failure to appear, 367 
Model Detention Act (MDA) 
arrest procedures, 287-88, 290 
arrested persons, detention conditions of, 

290 
defined, 36 

detainees, detention conditions of, 296 
juveniles, detention or imprisonment, 

476, 478 
potential uses of, 18 
publication, 10, 42 
Model Law on Extradition, 441, 444-45, 447, 

451,458 
Model Police Powers Act (MPPA) 
defined, 36 
generally, 103 
investigative measures prior to formal 

investigation, 157-58 
policing authority, general duties, 104 
publication, 10, 42 
search of persons, 196 
seizure of objects and documents, 186 
Model treaties 

Extradition, on, 441, 444-46, 451-53, 

455-58 
Mutual Assistance in Criminal Matters, 
on, 427, 430,432-34,436, 
438-39,441 
Monitoring and recording of private 

conversations defined, 224 
Monitoring of financial transactions and 

disclosure of financial data defined, 
224-25 
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Morals defined, 116 

More probable than not, 321 

Motions 

defined, 37, 43, 174 
habeas corpus {See Habeas corpus) 
preliminary motions, 332-33 
trial procedures, 340-41 
Mute persons, questioning, 179-80 
Mute witnesses, solemn declarations (oath), 

369 
Mutual legal assistance, 427-40 

application of treaties, agreements, and 

the MCCP, 428-29 
further reading and resources, 501, 

520-21 
general principles, 428 
measures of, 429-30 
orders for, 435-37 
requests for 

central authority for receiving and 

transmitting, 431-32 
costs of executing, 440 
execution of, 437-38 
execution to facilitate the appearance 
of a person in a requesting 
state, 438-39 
form of, 432-34 
hearings of, 434-37 
use of information obtained from, 439 

National security defined, 116-17 

Ne bis in idem. See Double jeopardy 

Nepal, 9 

Nexus requirement, 312 

Not criminally responsible, 382, 384 

Nuremberg Tribunal, 274 

Nurse defined, 37, 42-43 

Oaths (solemn declarations), 368-69 
Objective impartiality defined, 64 
Onsite inspection defined, 238 
Oppression defined, 177 
Orders 

anonymity {See Witnesses: orders for 
anonymity) 

collection of evidence, 182-84, 186-87 

cooperative witnesses, 275-76, 279-80 

defined, 37, 43, 174 

imposition by trial courts {See Trial 
courts: penalties or orders) 

juveniles, against, 472 



production of evidence, 212-13, 362 
protective measures (See Witnesses: 

orders for protective measures) 
Organization for Economic Cooperation 
and Development Convention on 
Combating Bribery of Foreign 
Public Officials in International 
Business Transactions, 44 
Organization for Security and Cooperation 
in Europe, 7, 84 
Legal Systems Monitoring Section 
(LSMS), 307 
Organized crime, further reading and 

resources, 501, 509-10 
Other status (freedom from discrimination), 
107 

Panel model (legal aid), 100-01 

Paper review, 314, 396, 484 

Paralegal aid, 101 

Parole, 394, 480 

Parole board, 394 

Parole service, juveniles, 480 

Partial immunity defined, 272 

Party joinder, 312 

Pat down search defined, 196 

Penalties 

appeals (See Appeals) 

computer data, expedited preservation 

of, noncompliance, 207 
computer systems, point of access, 
identification of subscriber, 
owner, or user of, 
noncompliance, 209 
defined, 464 

further reading and resources, 521-22 
imposition by trial courts {See Trial 

courts) 
telecommunications systems, 

identification of subscriber, 
owner, or user of, 
noncompliance, 209 
telecommunications traffic data, 
expedited preservation of, 
noncompliance, 207 
Person sought defined, 441 
Personal independence defined, 61 
Persons 

searches (See Searches: of persons) 
trafficking in, further reading and 
resources, 502, 513-14 
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Photographs, as evidence, 188 
Physical examinations 
accused's, 239-43 
arrested persons, access to doctors, 287, 

289 
defined, 196 
juveniles, 473 
orders for, 363 
suspects, 239-43 
Pleas 

guilty pleas, entering, 143-45 
insanity, 150 

mental incompetency, 150 
plea agreements, 145 
Police, 81, 103-04, 155, 167-68. See also 

Criminal investigations; Evidence; 
Questioning 
Precious witnesses defined, 263 
Preferring an indictment, 315 
Premises, 37, 190 

searches (See Searches: of premises or 
dwellings) 
Preponderance of evidence. See Balance of 

probabilities 
Presumption of innocence, 107-08 
Presumption of liberty, 281-82 
Prima facie case, 321 
Principles 

African Union Principles and Guidelines 
on the Right to a Fair Trial and 
Legal Assistance in Africa, 124 
Bangalore Principles of Judicial Conduct, 

59,63,65-66,68 
Effective Prevention and Investigation of 
Extra-Legal, Arbitrary and 
Summary Executions, 249 
Independence of Judiciary, 59, 62-63 
Justice for Victims of Crime and Abuse of 

Power, 131-36 
Protection of All Persons under Any 
Form of Detention or 
Imprisonment, 39, 41, 108-10, 
120, 123, 125, 128, 169, 249, 281, 
284, 287-90, 293, 295, 305, 307, 
474, 482 
Role of Lawyers, 102, 122-24, 126, 128 
Suva Statement on the Principles of 
Judicial Independence and 
Access to Justice, 59 
Privilege against self-incrimination. See 
Freedom from self-incrimination 



Privileged communications, 230, 366 
Probable cause, 37, 43, 214, 285 
Probation board, 394 

Probative value (of evidence), 341, 346, 350 
Procedures, Effective Implementation of 
Basic Principles on the 
Independence of the Judiciary, for, 
59,62 
Proceeds of crime, 215-21 
"Prohibition of reformatio peius" principle, 

406,411 
Promptly defined, 113 
Property 

defined, 214, 221 

preservation of as evidence, 213-14 
temporary seizure, property used in or 
destined for use in criminal 
offense, 215-21 
Proportionality, principle of, 466 
Prosecution service, 89-98 

chief prosecutor's office, composition, 

91 
deputy chief prosecutor, 91 
deputy prosecutor, 91-92 
duties of, 92 
independence, 94-95 
insulation from pressure, 95 
organization of, 90-91 
prosecutor offices, composition, 91-92 
Prosecutors. See also Criminal 

investigations; Evidence; 
Questioning 
appeals, 395-96 
bail, applications for, 301-06 
cooperation with police, 155 
criminal investigations, discretion not to 

initiate, 160-61 
detention, applications for, 301-06 
disclosure, 325-26, 328-29, 331 
duties of, 93-94 
impartiality, 96 

disqualification for lack of, 98 
excusal for lack of, 97 
juveniles, contact with, 471 
legal persons, actions against (See Legal 

persons, prosecution of) 
notification to victims of criminal 

proceedings, 134 
records and record keeping, 167-68 
request from victims to undertake 
investigation, 133 
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restrictive measures other than 

detention, applications for, 
301-06 
updates to victims on progress of case, 

133-34 
victims as private prosecutors, 131 
Protocols 

European Convention on Mutual 

Assistance in Criminal Matters, 
430 
Legal Investigation of Extra-Legal, 
Arbitrary and Summary 
Executions ("Minnesota 
Protocol"), 249 
Model Autopsy Protocol, 249 
Model Protocol for Disinterment and 

Analysis of Skeletal Remains, 249 
Prudent person defined, 43 
Psychiatrist defined, 37 
Psychological assistance to victims, 136-37 
Psychologist defined, 37 
Public defender model (legal aid), 100 
Public hearings. See Fair trial rights 
Public officials, 37, 43, 157 
Public order defined, 116 

Questioning, 175-82 

arrested persons, of, 290 
assistance from interpreter, 179-80, 289 
audio or video recordings of, 169-71 
child victims and witnesses, 374-75 
of deaf or mute persons, 179-80 
defense, access to records of, 172 
freedom from coercion, duress, threat, 

torture, or cruel, inhuman, or 

degrading treatment, 177-78, 

349, 353 
guiding principles, 175-78 
inappropriate methods of, 177-78 
juveniles, of, 471-72 
of mentally disordered or mentally 

vulnerable persons, 180 
records and record keeping, 169-73 
of suspects, generally, 178-79 
of victims and other persons, 181-82 
witnesses, 373 
written records of, 171-72 

Racial discrimination defined, 106 
Rape defined, 358 
Real-time defined, 225 



Reasonable person defined, 43 
Reasonable suspicion, 37, 43, 214, 285 
Reasonable time defined, 147, 152, 255 
Rebuttal evidence defined, 344 
Reciprocal disclosure defined, 330 
Reexamined defined, 40-41 
Regulatory purchase of an item, 225 
Relatives 

defined, 37-38 

distinguished from family members, 256 

juveniles, presence during questioning of, 
472 

mentally disordered or mentally 

vulnerable persons, presence 
during questioning of, 180 
Relevant defined, 346 
Religious clergy, 354, 364-66 
Reopening of criminal proceedings, 410-17 

applications for, 412-14 

deliberations of trial or appeals courts, 
415 

general provisions, 410-11 

grounds for, 411 

pronouncement of judgment, 415-16 

written judgments, preparation and 
release, 416-17 
Requested state defined, 441 
Requesting state defined, 441 
Respondents, notification of appeals, 401-02 
Responses, to appeals, 401-02 
Responsible persons, 472-73, 477 
Restrictive measures other than detention 

appeals, 311 

general provisions, 300-01 

prosecutorial applications for, 301-06 

warrants for, 294, 301-02, 304-05, 311 
Right to counsel, 122-30 

arrested persons, 288 

choice of, 124 

communication with, 128-29 

free legal assistance, 99, 125-26 
mandatory free legal assistance, 
126-27 

further reading and resources, 517-18 

generally, 99 

juveniles, 472, 474, 477 

presence of during interviews, trials, or 
hearings, 129-30, 256, 269, 278, 
334-35, 338 

restrictions on, 123 

self-defense, 122-23 
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victims, during criminal proceedings, 

136 
waiver of, 127-28 
Right to privacy, 196, 222, 242 

juveniles, 467-68, 477 
Right to silence, 108-09, 288 
Right to trial without undue delay, 118-20 

juveniles, 467-68 
Riyadh Guidelines, 40, 459 
Rome Statute, 17, 442 
Rules for the Protection of luveniles 

Deprived of Their Liberty, 474-75 
Rules of evidence, 345-61 

admissibility of evidence, hearings, 359 
books, documents, and other tangible 

items, 360-61 
excluded evidence 
handling of, 352 
International Committee of the Red 

Cross, privileged information, 
documents, or other evidence 
of, 354-55 
MCCP, evidence obtained by violation 

of, 347-52 
privileged communications, evidence 

of, 353-54 
rights of accused, evidence obtained 

by violation of, 347-52 
sexual conduct, evidence of, 356-57 
torture or cruel, inhuman, or 
degrading treatment, 
evidence obtained through, 
352-53 
warrant or order, evidence obtained 
without, 186-87 
general provisions, 345-46 
irrelevant or repetitive evidence, refusal 

to allow, 346-47 
principles of evidence, sexual violence 

cases, 358-59 
records and record keeping, 360-61 

Search and seizure, generally, 189-221 
Searches 

of letters, packages, containers, and 

parcels defined, 225 
of persons 

distinguished from physical 

examination, 242 
execution of, 199-200 
general provisions, 195-96 



under warrant, 196-98 
without warrant, 198-99 
of premises and dwellings 
execution of, 193-95 
general provisions, 189-90 
oversight mechanisms, 194-95 
under warrant, 190-92 
without warrant, 192-93 
of vehicles, 201-03 
Seizure 

of computer, 209-11 

defined, 218,220 

of objects and documents, 184-86 

temporary, of proceeds of crime or 

property used in or destined for 
use in criminal offense, 215-21 
Self-defense, 122-23 
Sentencing hearings, 386-87 
Serious misconduct, 67 
Service providers, 206, 231-32 
Sexual harassment, questioning of juvenile 

girls, 472 
Sexual violence, 93-94, 358 
Sierra Leone 

defense unit (legal aid), 100-01 
judicial independence, 62 
paralegal aid, 101 
specialized courts, 48 
Simulations of corruption offenses, 225 
Sine qua non conditions (evidence), 351 
Social inquiry reports defined, 478-79 
Solemn declarations (oaths), 368-69 
Solomon Islands, 102 
South Africa, 101 

Special Court for Sierra Leone, 274 
Special tribunals to address past abuses, 17-18 
Standard Minimum Rules 

Administration of luvenile lustice, for, 
39-40, 459-60, 466-67, 469-71, 
474-75, 478 
Treatment of Prisoners, for, 107, 125, 128, 
288-89 
Standard of proof, 43, 321, 336 
Standard operating procedure (SOP), search 

and seizure, 189 
Standards 

Minimum Standards of ludicial 
Independence, 59, 61-64 
Professional Responsibility and 

Statement of Essential Duties 
and Rights of Prosecutors, 90 
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State defined, 38, 44 

Stated misbehavior, 67 

Stay defined, 151 

Stop and frisk search defined, 196 

Subjective impartiality defined, 64 

Subpoenas. See Evidence: production orders 

Substantive independence defined, 61 

Sudan, 9 

Sufficient suspicion, 321 

Summonses 

detention authority officials, 81 

members of the military, 81 

police officers, 81 

suspect's or accused's, 75-78 

witnesses, 78-81 
Surrender defined, 442 
Surveillance. See Covert surveillance 
Surveillance in private premises defined, 

224 
Suspects 

defined, 38 

mental health examinations, 245-46 

mental incapacity, 148-52 

physical examinations, 239-43 

rights {See Fair trial rights; Freedom 

from self-incrimination; Right to 
counsel) 

summonses, 75-78 
Suspicious transactions, freezing of, 213-14 
Suva Statement on the Principles of Judicial 
Independence and Access to Justice, 
59 

Tangible defined, 214, 221 
Targeted observation defined, 224 
Telecommunications data definitions, 206, 

224 
Telecommunications systems, identification 

of subscriber, owner, or user of, 

207-09 
Telecommunications traffic data, expedited 

preservation of, 204-07 
Territory defined, 38, 44 
Terrorism, further reading and resources, 

501-02,511-12 
Third persons, confiscation of property, 

425-26 
Threats, freedom from 
fair trial rights, 110-11 
rights during questioning, 177-78, 349, 
353 



Torture 

defined, 110-11 

freedom from, during questioning, 

177-78, 349, 353 
further reading and resources, 512-13 
Tracing defined, 220 
Traffic data defined, 206, 225 
Transaction defined, 312 
Transactional immunity defined, 272 
Transitional laws, creating, 15-16 
Trial courts, 49-55. See also Reopening of 
criminal proceedings 
conditional release after trial, 

supervision of, 392-94 
cooperation between courts, 54-55 
court of first instance, 50 
extradition hearings, 447-54 
final judgments, 385 
imprisonment, supervision of, 392 
judges (special panels for juveniles), 462- 

63,472,477-80 
judges (trial court panels) 

appointment procedures, 51 
deliberations, 51, 381-83 
judge administrators, 52-53 
presiding judges, 53-54 
penalties or orders 

evidence, producing, 362 
execution of, 390-91 
hearing and determination of, 386-87 
medical examinations, 363 
mental health examinations, 363 
mutual legal assistance, 435-37 
pronouncement of, 387 
reenactments of criminal offense, 
363 
pronouncement of judgment, 383-84 
registry, 70-71 
staff, 72 

subject matter jurisdiction, 50 
territorial jurisdiction, 49 
warnings issued to witnesses, 371 
written judgments, 388-89, 435-37 
Trials, 334-94. See also Fair trial rights 
burden of proof, 336 
complexity of cases, effect on timeliness 

of, 119 
detention or house arrest issues, 310-11 
in absentia, 117-18, 335 
judge's presence during trial, right to, 336 
motions (See Motions) 
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procedures, 40-41, 338-44 

adjournment, 343-44 

closing arguments, 344 

closure of, 344 

commencement of, 339-40 

joint and separate trials, 339 

motions relating to, 340-41 

opening statements, 341 

presentation of evidence during, 342-43 

recesses, 344 

statement of accused, 338, 341-42, 
367-68 
public trials, 115-18,334 
records and record keeping, 336-37 
standard of proof, 336 
undue delay, causes of, 119-20 

Undercover agents, deployment, 225 
Undue delay, at trial, 119-20 
Unique investigative opportunities, 250-51 
United Nations. See also Conventions; 

Declarations; Guidelines; Model 
treaties; Principles; Protocols; 
Rules; Standard Minimum Rules 
Human Rights Committee 

General Comment no. 8, Right to 
Liberty and Security of 
Persons, 284, 294 
General Comment no. 13, Right to 
Education, 61-62, 107, 110, 
112-19, 121, 128,395,459 
General Comment no. 18, 

Nondiscrimination, 106 
General Comment no. 20, Right to 
Freedom of Thought, 
Conscience and Religion, 
110-11, 128,289,353 
Mission in Kosovo (UNMIK), 102, 222, 
264 
Use immunity, 272, 370 

Vehicles 

inspection of, 200-01 
searches, 210-03 
Victim protection, further reading and 

resources, 522-23 
Victims, 131-37. See also Child victims and 
witnesses 
access to evidence, 135 
appeals, failure to initiate criminal 
investigations, 164-65 



consent issues, 356-59 

counsel for, in criminal proceedings, 136 

criminal investigations, notification of 

initiation, suspension, or 

discontinuation, 164-65 
defined, 38, 44-45 
domestic violence, 137, 155 
general provisions, 132-33 
medical assistance for, 136-37 
needs defined, 132 
notification from prosecutor of criminal 

proceedings, 134 
participation in criminal proceedings, 

135 
as private prosecutors, 131 
psychological assistance for, 136-37 
questioning of, 181-82 
request to prosecutor to undertake 

investigation, 133 
updates from prosecutor on progress of 

case, 133-34 
Video recordings, 169-71 
Violence against children, 93-94 
Vulnerable groups, protection of, 16-17 
Vulnerable witnesses, 252-53, 255-56 

Warrants 

arrest under warrant, 284-86 
bail, for 

cancellation after completion of 
criminal proceedings, 
299-300 
cancellation during criminal 

proceedings, 299 
consequences of breaching, 298 
effective time frame of, 304 
general provision, 294 
collection of evidence 
application for, 183-84 
execution of, 184 
failure to obtain, inadmissibility of 

evidence, 186-87 
issuance of, 182-83 
covert surveillance (See Covert 

surveillance) 
defined, 38-39, 43, 174 
detention, for (See Detention: warrants 

for) 
house arrest, for, 305 
juveniles, against, 472-73 
persons, searches under warrant, 196-98 
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premises and dwellings, searches under 

warrant, 190-92 
restrictive measures other than 

detention, for (See Restrictive 
measures other than detention: 
warrants for) 
writing requirements, 35, 38, 228, 230 
Web sites, 530-35 

Witness protection, 253, 372-73, 522 
Witnesses, 252-80, 364-80. See also Child 
victims and witnesses; Cooperative 
witnesses; Expert witnesses 
absence during testimony of another 

witness, 371-72 
absent witnesses, testimony of, 376-78 
accused as, 367-68 
anonymity, witnesses under threat, 263- 

66, 381-82 
compensation of, 380 
defense witnesses, disclosure of names, 

330 
defined, 38 

examination of, fair trial rights, 120-21 
failure to appear in trial court, 

consequences of, 366-67 
fair trial rights, 120-21 
freedom from self-incrimination, 259, 

370 
impeachment of, 379-80 
live and direct testimony, 375-78 
obligation to testify, 364 
orders for anonymity, 266-71 
appeals, 271 
grounds for, 266 
hearings, 268-70 
procedure for, 267-68 
records and record keeping, 270 
service of, 271 
orders for protective measures, 256-65 
amendment of, 262-63 
appeals, 263-65 
granting after hearing, 259-61 
granting without hearing, 258 
grounds for, 256 
procedure for, 257-58 
records and record keeping, 261-62 
service of, 262 
persons not required to testify, 364-66 
physical or documentary evidence, 

presentation to during trial, 379 
preliminary information, 369-70 



prior statements, presentation to during 

trial, 350, 378-79 
prosecution witnesses, disclosure of 

names, 328-29 
protective measures, generally, 252-56 
questioning, 373-75 
solemn declarations (oaths), 368-69 
summonses, 78-81 
vulnerable witnesses, 252-53, 255-56 
warnings to, by court, 371 
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